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PREFACE

College administrators like to have faculty members fill out reports that outline
past accomplishments and future plans for research. Inhabitants of the dean’s
office think that scholarly interests must fit into a pattern. According to
administrative dictates, yearly reports should take the form *“Last year, since |
published on topic x, now, naturally, I am working on topic y. which, of course,
will be followed by publications on topic z next year.” For someone afflicted with
intellectual ADD (Attention Deficit Disorder), I have trouble following the natural
x-to-z progression. Despite this character flaw, my research somehow has fallen—
for reasons known only to scholarly gods—into a recognizable pattern.
Democracy and Social Injustice, the first book, focused on constitutional means
of protecting minorities. A second work, Differences and Injustices, expands this
analysis to an examination of the ways to protect minorities in international law.
While these books focus on discrimination harms experienced by groups, the
present study explores not just discrimination against groups but attempts to
annihilate groups entirely.

The Laws of Genocide—the third one, the “z” in the X, y, z”" series—follows in
a natural progression. It retains the focus of the first two on vulnerable groups.
Typically, the genos in “genocide™ are disadvantaged, minority groups. The
harms addressed (the cide in “genocide™), however, are far more horrific than
the discrimination harms examined in the previous works. The connection between
discrimination harms directed at disadvantaged groups and mass killings aimed at
vulnerable groups seems obvious. The harms differ in degree and kind, and one may
lead to the other. Yet, the international community has yet to adopt this common
sense observation, Identity politics contributes to this myopia. I encountered
identity politics on an intellectual level during three National Endowment for
the Humanities faculty seminars. The power of positive group identity became
evident in seminars led by Professors John Bowen on Islam, Valerie Bunce on
post-communism, and Crawford Young on ethnic nationalism. Our explorations
often revealed cases where the valorization of group identity stood in the way of
effectively countering harms directed against minority groups.

The practical consequences of refusing to focus on group vulnerability to harm
became more apparent on a more practical level. First. after the Soviet Union
imploded, the newly formed or reconstituted nations went through a process of
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adopting constitutions. Through the American Bar Association’s Central and
Eastern European Law Initiative, many other academic lawyers and myself
engaged in constitutional making for a number of nations. We found that in many
of these countries previously oppressed groups faced new problems of how to
treat minorities within their own territories. Second, the United Nations Working
Group on Minorities continually fights an uphill battle to get nations to recognize
and enhance the lives of their respective minorities. The Working Group often
concentrates on questions of a group’s cultural entitlements and glosses over
situations of minorities threatened with serious harm. In both the constitutional
and the international law milieu, the focus is on how to enhance minority iden-
tity. There is nothing inherently wrong with emphasizing the positive aspects of
having a group identity. Rather, the deficiency is more of a matter of emphasiz-
ing one thing, namely group entitlement, at the expense of another, namely, group
protection. If these projects had given more attention to group harms, they would
have devoted more energy to considering ways for minorities to resolve disputes,
file grievances, and claim violations of the law.

Group vulnerability took on a new meaning for me at the University of
Ljubljana in Slovenia. A Fulbright award at the law faculty in this former
Yugoslav republic coincided with the Kosovo war. Later, further experiences
with group conflict arose while teaching law at Kosovo’s University of Pristina,
which faced considerable obstacles enrolling Serbian students into an Albanian
university. I generally found groups focused on their own past victimization but
largely unconcerned with the fate of other groups. Further, anyone who has
worked in the Balkans has had to face the challenge of whether to call the suffer-
ing of various groups “‘genocide.” Victimized groups often consider that a refusal
to call their suffering genocide demeans it. These examples underscored the
practical urgency of attaining a better grasp of genocide.

Academic conferences do not always provide the most conducive atmosphere to
increase one’s understanding of genocide. Some unsettling politics underlie many
academic studies of genocide. Given the contentious state of genocide studies,
anyone who has a preordained stake in the status of any group’s victimization
will find some aspect of this present work troubling. I can only say that I do
not have any connections by birth, adoption, or affiliation with any group. Nor
do I have any academic or political stake in any group’s cause.

Academic conferences on genocide have one notable virtue. They invariably
include testimonials from survivors. Firsthand accounts reveal a great deal about
genocide. Listeners often find these testimonials shocking and humbling.
According to an old adage, if you feel despair about your life, talk to someone
who is worse off than you are. The many interviews with genocide survivors
conducted for this book certainly had a sobering affect on me. Further, I must
admit that continual contact with former victims does put one’s own problems in
better perspective. However, we should cherish hearing stories from survivors for
no other reason than that they have honored us with this rare privilege. I owe a deep
gratitude to the survivors who shared their painful memories with me. I am forever
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indebted to those who arranged the interviews with survivors. The incomparable
Alenka Mesojedec Prvinsek of the Interior Ministry of Slovenia arranged interviews
with Boris Pahor. Holocaust survivors Sol Shulman and Joep von West gener-
ously agreed to open their hearts and souls to my classes. Benjamin Mwangachuchu
provided me with an undeserved honor when he asked me to give the plenary
address to a commemoration of the Rwandan genocide. I felt humbled and ill
suited to lecture a number of survivors of the Rwandan atrocities. Perhaps the
inadequacies of what I could tell them is somewhat compensated for by this work.

Writers often have secret voices that help to steady the writing and deserve
credit for moving the project along to its completion. Benjamin Mwangachuchu
has admirably served the role of the inspiring muse. His family and friends
throughout Central Africa have suffered immeasurably. His photo albums contain
pictures with most of the subjects now deceased. Despite his burdens. Benjamin
represents a model political activist whose gentleness and dignity stand out
whether he is questioning Justice Richard Goldstone about the resource gap
between the war crimes tribunal seated comfortably in Europe and the other one
located precariously in Africa or whether he is leading the pursuit of a minister
from his own church accused of genocide. Benjamin personifies the truth-seeker
in times of political peril and the peacemaker and lawgiver in situations where
force and revenge tend to dominate.

For some time, [ searched for a concept that brings order to a wildly chaotic world,
an idea that gives purpose to an activist’s life. Injustice has come to serve as that
new paradigm . Whatever else political activists do, whatever other legacy they leave,
they should devote energy to fighting injustices. Once we grant the importance of
injustice, it is a short step to demanding action on the worst forms of injustice. We
demean those who have suffered grave injustices such as genocide by not finding out
all that we can about past cases of genocide. We condemn future victims if we fail
to fully support current and future efforts to do something about genocide.

To that end, 1 have tried to write a book that is many things to many people. In
some ways, the work is a straightforward textbook on the legal and historical
analysis of the genocide. I have tried to include a wealth of information about
numerous cases of actual and purported genocide and about international law. 1
have made every effort to make each chapter independent. These efforts should
excuse somewhat the repetition of a number of facts and issues. Despite the inde-
pendence of the parts, the book constitutes a whole. 1 tried to produce a unified
work. Further, I have tried to minimize any technical language to make the book
readily accessible.

Despite its basis in historical facts and actual cases, this work is primarily
normative and prescriptive. It is not a survey or a critique of scholarly analyses or
court cases. It proposes ways by which we ought to interpret the laws of genocide.
The true test of a book is not necessarily its value as an informative teaching tool
but rather its ability to raise questions and stimulate thought. If this work stimulates
discussion, encourages dialogue, or leads to reforms, then it will have contributed
to honoring the victims and survivors of genocide and other grave injustices.
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Introduction

And there were American guards. I came to see them and...ah...I spoke
English and asked them if I could get over. “But who are you?" I said, “I'm
a French political prisoner.” “Well, I'll ask the captain for that. I haven’t got
any instructions for you. We just have instructions to pass over the prisoners
of war” The captain came back and told me, “I'm extremely sorry for you,
but so far I haven’t got any instructions for political prisoners, just for
prisoners of war.” I said, “What shall [ do? [ haven’t any money. I haven't got
any papers. I have got nothing to eat. Couldn’t you take me over? I have a
bad foot and I need a doctor.” “I'm extremely sorry, I can’t. I can’t. Come
back tomorrow. Perhaps I'll have such instructions by then.”!

—Nelly Bundy

We are in the presence of a crime without a name.’
—Winston Churchill

Today, we would call Nelly Bundy a Holocaust survivor. The crime she survived
now has a name—genocide. In 1946, while describing the traumas experienced
during the war, Nelly Bundy could not call herself a Holocaust survivor as the label
was unknown at the time. The term Holocaust did not come into use until after 1957,
but Nelly Bundy needed a label in 1945. On January 18, 1945, the Nazis evacuated
Auschwitz, a death camp. Nelly Bundy escaped from the Nazis and sought refuge
with American troops, but they demanded to know her identity before they could
act on her behalf. By “identity,” the Americans wanted to know how to classify
Nelly Bundy. Into what category did she fit? She told them she was a political
prisoner, the only relevant identity she knew. However, as the guards from the
United States army only had instructions for prisoners of war and the classification
Holocaust survivor and genocide victim did not exist yet, they sent her away.

The linguistic process of giving “victims without a name” a legal classification
plays a critical role in the humanitarian process of recognizing a type of harm, a
form of injustice. The words “Holocaust” and “genocide” have become familiar,
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but these now commonplace terms did not exist before World War IL. In a case of
language chasing reality, cases of genocide preceded the invention of the word
“genocide.” We will trace refinements in the meaning of genocide since it first
became part of international legal language in 1948. Further, we will see how
jurists have come to recognize genocide as distinct from other humanitarian
crimes. Holocaust survivors marks a very different group than political prisoners
or prisoners of war (see Chapter 6). It would have made a difference to Nelly
Bundy’s life if she had known what to call the crime committed against her and
if she had been able to demonstrate the importance of her status relative to other
victim classifications. Present and future Nelly Bundys would benefit enormously
from a clear and refined understanding of genocide and related crimes.

The twentieth century distinguished itself as compiling more deaths from war,
massacres, and genocide than any other century. While thinking about global
horrors can depress even the most optimistic person, a study of global horrors
provides insights into human nature and into our individual natures. This study
offers a mix of realistic hope and guarded optimism. In Chapter 1, erring on the
side of hope, we survey legal responses to hate, evil, and grave injustices. The
analysis of the laws of war in Chapter | uncovers a long-standing and deep-seated
humanitarian tradition. While in Chapter 1 we place genocide in the context of
the development of international humanitarian law, in Chapter 2 we put the laws
of genocide in a utopian global context. In Chapter 2, we envision how we would
go about creating an international criminal code. While legal and ethical analyses
reinforce one another throughout the study, the remaining (Chapters 3-7). serve,
in part, as a textbook on genocide laws as well as a source of information on grave
injustices throughout modern times. The book seeks to inform the reader about
the Armenian massacres, the Soviet famine, the conflicts in Bosnia and Kosovo,
and the Rwandan genocide. A detailed examination of the elements of the crime
of genocide illuminates the seemingly incomprehensible. More importantly, by
carefully specifying the type of act, intent, motive, victim, and perpetrator needed
for a charge of genocide, we lay a firm foundation stone for constructing a more
meaningful system of international justice and a more viable framework for a
universal morality.

In the spirit of laying the conceptual and institutional groundwork for building
a better tomorrow, two questions motivate this admittedly sweeping introductory
overview. First, how have humans employed reason to confront injustices? The
law has offered one way to apply reason and ethics to injustices. Today, international
public law eftectively recognizes three main types of grave injustices: war crimes,
crimes against humanity, and genocide. Historical surveys (dutifully followed in
Chapter 1) typically begin with the first of these injustices, namely war crimes.
Even a cursory study of human brutality and barbarism, past and current, may
engender despair. The history of the laws of war (undertaken in Chapter 1),
however, reveals a progressive evolution beginning with the formulation of
Iegal~principles in ancient times through the legal codification of the principles
and finally to contemporary institutionalized structures for adjudicating the laws.
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These developments deserve high praise as ethical achievements for human kind.
The institutionalization of international courts to address war crimes represents a
remarkable humanitarian achievement that helps to counterbalance the sordid
history of injustices.

A pattern has emerged, particularly within the recent history, as to how inter-
national law has responded to two types of injustices. namely, war crimes and
genocide. Historically, those transgressions that occur within the relatively
structured context of war have received considerably more legal attention than
brutal genocide slaughters. Recently, the trend began to reverse when the inter-
national community gave more attention to the crime of genocide than to war
crimes. For the first time in history, a court (the Ad Hoc International Tribunal for
Rwanda) sentenced an individual for the crime of genocide. Further, the newly
established International Criminal Court (ICC) has begun to hear cases involving
charges of genocide. However belated, we should celebrate these developments
as large steps along the road of humanitarian progress.

The establishment of the ICC alone stands as a remarkable humanitarian
achievement. Nevertheless, some more recent developments may upset the
historical trend finally to “‘give genocide its due.” Since September 11, 2001,
the world community has moved towards treating genocide not as the gravest
crime but as a lesser one. Suddenly, we find ourselves in a world with an
overwhelmingly dominant focus on terrorism and destructive weaponry. Within
international law, terrorist attacks fit under the heading of crimes against humanity,
and terrorist strikes, under war crimes. The international community now gives
priority to injustices other than genocide. If genocide is the gravest of the grave
injustices, then these recent developments signal backward steps on the road of
humanitarian progress. This work represents an effort to redirect the movement in
a more progressive direction.

The analysis undertaken in this work follows the dictum that the “conceptual
and ethical angels lie in the legal details.” However, detailed legal analyses carry
the danger of swamping the larger ethical lessons and dampening responses to
the overwhelming horrors of genocide. After all, according to one sentiment, we
should deplore and prevent genocide, not analyze and distinguish it. My initial
response to this charge will become vulnerable to the criticism that abstract,
formal reasoning commits the sin of hypostasizing. Hypostasizing occurs when
theorists treat Reason and other concepts as if they were real. The capitalization
of the word “Reason” turns it into a proper noun like Osama. However, it helps
my defense to see the situation as a battle between two named forces, Reason and
Hate. Explicitly and implicitly throughout the book, Reason battles its nemesis
Hate. Reason protests against and dialogues with Hate. Most importantly, we shall
find Reason taking Hate to court. The basic thesis is that Reason should use the
tools of law to confront Hate’s genocide weapons.

Reason needs the help of philosophy and law to win its fight against
Hate. Given the horror, hurt, and emotion connected to the crime of genocide,
a dispassionate, abstract, legalistic approach helps Reason tame and cage Hate.
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A legalistic/philosophical approach does not ignore the human elements connected
to genocide. The stories of genocides from survivors and others need a wider
audience. Although legal proceedings manage to distort these narrative accounts,
legal cases on genocide contain invaluable but admittedly filtered narrative
accounts of genocide. Retelling the excruciatingly painful stories that [ have had
the privilege of hearing from genocide survivors will not do them any more justice
and might unintentionally demean them. Retelling some survivor accounts that I
know would violate a deeply private space, and the intensity and depth of private
versions of some other survivor stories exceed any attempts at a public rendition.
With a few exceptions, this work does not contain stories of those who survived
genocide. In Chapter 1, we trace the success law has had over the centuries in
establishing a fortress for Reason to win battles against Hate on its own turf. In
Chapter 2, we demonstrate the advantages of using law as Reason’s primary
weapon against Hate.

After we provide an overview of the elements of the crime of genocide in
Chapter 2, in each of the subsequent chapter, we focus on a different element
of the crime of genocide. To convict someone of murder a state prosecutor
must prove each element of the crime “beyond a reasonable doubt.” National
criminal law systems require two basic elements for a criminal conviction.
National prosecutors must prove that the accused had the requisite mental state
(mens rea) in the commission of a criminal act (actus reus). The elements for
the crime of genocide include act and intent, but international jurists add, or
perhaps specify more explicitly, some additional ingredients as well. Besides
act and intent, we propose that for the crime of genocide prosecutors need
to prove something about the motive, the victims, and the perpetrators. In
Chapters 3 and 4, we examine the peculiar nature of act and intent, respectively,
for the crime of genocide, and in Chapters 5-7, we examine the three additional
ingredients: motive, types of victims and perpetrators.

We take some liberties with the labels used by the drafters of the international
criminal code to specify the elements of the crime. The following brief outline of
the elements and proposed interpretations of them should help frame the overall
project. First, in Chapter 3, we make the case for taking massive killings as the
central act of genocide. Second, in Chapter 4, we argue for replacing individual
intent with something called “corporate intent”” Third, in Chapter 5, we propose
adding a motive requirement in the form of institutional hatred. The crime of
genocide also involves certain types of victims and perpetrators. In Chapter 6, we
reformulate the nature of genocide victims as targeted groups defined by the
perpetrator. Finally, in Chapter 7, we take a novel look at the agents of genocide,
and we defend the claim that organizations and not individuals are the primary
agents of the crime of genocide.

' The diagram below brings together the general categories used in national and
international criminal law and shows how the interpretations proposed in this
book fit under each element for the crime of genocide.

INTRODUCTION 5

Elements of the Crime of Genocide

Type of Law Criminal Act Criminal Mind Motive Victim Type Prepetrator Type
NATIONAL Act Intent [Motive] [Victim] |Accused|
CRIMINAL LAW  (Actus Reus)  (Mens Rea)

INTERNATIONAL  Conduct Mental Contextual Conscquences  Individual
CRIMINAL LAW  Element Circumstances Perpetrators
GENOCIDE Massive Organizational Institutionalized  Groups., Organizations
LAWS Killings Policies Hatred Perpetrator Dfd. and Individuals

For example, what national lawyers call “criminal act” and international jurist
refer to as “conduct” becomes, in the analysis proposed here, the specific act of
massive killing for the crime of genocide. The differences among these labels
reflect the policy recommendation that international law should interpret criminal
elements in organizational terms. We propose to reconfigure the concept of
individual intent carried over to international law from national law as
organizational policy (corporate intent). Similarly, we interpret the motive element
(“contextual circumstances” in international law), often bypassed in criminal law,
as institutionalized forms of hatred. Further, in determining the nature of genocide
victim types, we recommend that courts adopt the perpetrator’s perception of
the targeted group. Our emphasis on organizations results in a de-emphasis on
individual accountability in favor of organizational responsibility.

The avowedly normative analyses offered here do not entirely reflect current
legal formulations. However, the chapters not only contain legal arguments to
support the proposed interpretations but also suggest viable ways for incorporating
the recommendations into international law. Similar to the way changes come
about in common law systems, the ICC’s formulations can be changed legislatively
and judicially. Representatives of ratifying nations will have opportunities to
modify some aspects of the original codifications. More likely, changes will occur
through the eventual interpretations given to the original text by the ICC. Judicial
opinions already have begun to play an interpretative role, and I shall make ample
use of cases from past and current tribunals. The overall effect of past jurisprudence
on new ICC rulings remains controversial. Nevertheless, I have incorporated
evaluations of the jurisprudence produced by the International Criminal Tribunal
for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for
Rwanda (ICTR), the two primary predecessors to the ICC. Our project fits into a
genre that has become routine in many national legal systems. In most countries,
scholars and jurists routinely recommend interpretations for their courts to adopt.
Scholarly normative recommendations are an influential staple in most national
legal systems. While a similar situation exists in international law, it has not firmly
taken hold in the discussions and debates over the codifications of the international
criminal code. This work represents one of the first voyages into the sea of
normative international criminal law. It should help stir more interest in the
fascinating interplay between international law and global ethics.
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GENOCIDE IN CONTEXT



Chapter 1

Genocide: Legal Context

All is fair in love and war.!

Sweet romantic love often turns bitter, as any divorce attorney will attest. No one
would seriously offer a defense of the proposition that “All is fair” throughout all
of love’s phases—romance, consummation, and dissolution. After all, we have an
entire body of family law to correct some of love's unfairness. While some people
would disagree that “All is fair in love,” many people would readily accept the
proposition that “All is fair in war.” However, a few pointed examples should
convince people that certain kinds of behavior have become unacceptable even in
times of war. We can find more agreement over injustices committed in wars than
we might think.

The Nazis provided humanity with a range of morally reprehensible acts from
the well-known Holocaust to lesser-known reprisal killings. Consider one of
countless examples of reprisal killings carried out by the Nazis. On May 27, 1942,
Czech partisans mortally wounded Reinhard Heydrich (one of Hitler’s most brutal
butchers), chief of the Reich Security and the SD (Sicherheitsdienst), which was
the intelligence service of the SS (Schutzstaffel, German for “Protective
Echelon™). A few months earlier, on January 2, 1942, Heydrich had convened the
Wansee Conference that had designed plans for the “Final Solution,” a code word
for the complete extermination of all Jews. On June 4, shortly after Heydrich's
death, German soldiers and police carried out reprisal killings. They murdered
hundreds of adult men and women from the Czech villages of Lidice and Lezaky.
They sent hundreds of others to concentration camps where few survived. Our
moral intuitions (I trust!) would tell us to condemn these acts. We feel that these
senseless acts must be morally and legally wrong. We probably would be
convinced that these reprisal killings violated some moral and legal codes
somewhere. Yet, where would we find these ethical and legal codes? Fortunately,
we could easily find laws governing this kind of conduct in war. There are laws
that prohibit reprisal killings. Thankfully, the international community has not
accepted that “all is fair in war.”
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Killing prisoners-of-war (POWs) is another type of act that we should readily
condemn. On December 17, 1944, during the second day of the Battle of the
Bulge, known as the bloodiest battle of World War II. German SS troops captured
American soldiers. Presumably, the 1929 Geneva Convention protects POWs
such as these captives from the US military. According to the Third Geneva
Convention, POWs “are entitled in all circumstances to respect for their persons
and their honor” (Article 14) and “must at all times be protected, particularly
against acts of violence or intimidation and against insults and public curiosity”
(Article 13). German soldiers herded the American POWs into a field near the
Belgium town of Malmedy and then killed all one hundred of them. At a trial
held at Dachau, a former concentration camp, the prosecution claimed that the
German command had ordered the defendants to disregard the laws of war in
the same way that Germany’s enemy, the Soviet Union (which had not signed the
Geneva Convention), had violated those laws. Survivors testified that they heard
orders to kill all the prisoners. A US military tribunal, however, convicted all
seventy-three of the accused and sentenced forty-two of them to death by hanging.
The United States never carried out the executions and eventually released all of
the prisoners.

Indeed, all sides committed atrocities during World War I1. Germany also accused
US soldiers of killing German POWs. In the Webling Incident (named for the town
on the outskirts of Dachau), US soldiers executed members of the German Home
Guard, which consisted mostly of young boys and older men forced into service
to defend local communities after they had surrendered. General George S.
Patton, Jr., commander of the Fifteenth Army in American-occupied Germany,
reputedly destroyed the papers containing a court martial of the soldiers. In any
war, no one side has a monopoly on the commission of atrocities, but one
side almost always stands out as having committed more and worse crimes than
the other side.

These World War II cases highlight just a few of the many atrocities committed
during war. Most importantly, they represent the moral and legal boundaries that
presumably we would not cross in thought or deed. Admittedly, we do not know
what we would have done under similar circumstances. However, we should have
no compunction about condemning the slaughter of unarmed POWs who pose no
threat whatsoever. Whether the victims come from the ranks of our soldiers or
from the ranks of the enemy’s soldiers, the murder of POWs beljes the claim that
“all is fair in war.” Our moral intuitions tell us that these deeds violate some moral
principles and that if we do not have laws against them, then we should have some
laws in place to punish individuals who commit these types of crimes.? In this
chapter, we shall become familiar with the laws that do govern war.

War has a notoriously long, bloody history. The regulation of war also has a
long, venerable but lesser known history. History provides notable examples of
the moral and legal condemnation of certain wars and of particular ways of
fighting wars. The classification war crimes doubles as a general and as a specific
legal category. The general term “war crimes” includes the specific category
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“war crimes” as well as three other types of international crimes: crimes against
peace, crimes against humanity, and genocide. In other words, the ambiguous
phrase “war crimes™ has a general and a specific meaning. As part of the general
war crimes’ classification, genocide shares a history with these other international
crimes. The story of how these classifications of international crimes developed
is a story well worth telling because it is a story of hope, a story of moral and legal
progress. We shall see that establishing the laws of genocide marked the latest
progressive step in this development.

LAW AND WAR

The phrase “laws of war” may sound like an oxymoron (contradictory words)

ELRPYS

to some people. An oxymoron (“fighting for peace,” “holy war,” “civil war,”
“peace force,” “reality TV,” “jumbo shrimp,” “*banker’s trust,” “military intelligence”)
combines two ideas that seem incompatible. To some, war seems far removed
from legal rules. Further, according to the skeptics, why would any country put
its military at a disadvantage by making it follow some rules? After all, nations
fight wars to win, not to be lawful.

Surprisingly, however, war has a long history of being treated as a rule-
governed activity. Even more surprising, the rules of war include moral as well as
legal rules. These rules govern two different aspects of war, the initiation and
the conduct of war. The Latin phrase jus ad bellum (justice of war) signifies the
rules that apply to decisions about whether to engage in war. According to these
rules, some wars qualify as just ones while other ones do not. Jus ad bellum
standards distinguish between Just and Unjust Wars. to use the title of Michael
Walzer’s seminal work. Some analysts, for example, place World War II into the
“just war” category and put the Vietnam War into the “‘unjust war” category.

Once a war has commenced, another set of rules applies to the means used to
fight it. The phrase jus in bello (justice in war) designates the rules of warfare. Jus
in bello rules sanction actions otherwise prohibited in peacetime. War conditions
allow nations to put some of their citizens in harm’s way. Nations use conscription
to force their citizens to risk their lives. The rules of war not only permit but
also encourage, or more accurately command, combatants to kill one another.
The rules of war override peacetime rules that prohibit the killing of humans.
Indeed, “‘a war fought in compliance with standards and rules of laws of war
permits massive intentional killing or wounding and massive other destruction
that, absent a war, would violate fundamental human rights.™ Nevertheless, jus in
bello rules are not entirely morally permissive. Article 22 of the Hague
Convention (1907) proclaims “the rights of belligerents to adopt means of injuring
the enemy is not unlimited.” Article 2(c) specifically forbids belligerents “to kill
or wound an enemy who, having laid down his arms, or having no longer a means
of defense, has surrendered at discretion.” Warfare marks a glaring exception to
some of the basic moral rules that underlie civilized society. Still, we do not
jettison or throw out all morality when we fight a war.
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Both types of rules (jus ad bellum and jus in bello) fall within the purview of
just war theory. This tradition traces its lineage back to ancient Greece and Rome,
but it has its primary roots in medieval theology. The just war tradition has guided
the coditication of the principles of war in international law. The just war tradition
stands between realism and idealism. Realism comes in many forms, but in all its
variations, we tind a dismissive attitude toward attempts to apply legal and moral
rules to war. Political realists. for example. reject appeals to morality in international
relations: military realists find no role for legal or moral rules about war. For
military realists. inter arma, silent leges (“in war, laws are silent”), or, more
tamiharly, “war is hell.”

Opposite to realism lies idealism. with pacifism serving as its best-known
offshoot. In the literature, you will find just war theorists constantly battling
realists. For some unexplained reason. however, they pay scant attention to
idealists in general and to pacifists in particular. Michael Walzer's Just and Unjust
Wars contains only a brief “Afterword™ devoted to pacifism. “War moralists™ like
Walzer walk a middle path between realism and idealism. Oddly enough, they
seem to become realists when they analyze pacifism. Walzer wrote a classic attack
on realism within the just war tradition, but he speaks as a realist when he
examines (however briefly) pacifism. He sees Mahatma Gandhi's nonviolent
movement against the British as a limited, strategic form of pacifism. Walzer finds
Gandhi’s pacifism historically limited to a particular political situation in India.
While nonviolence proved effective during India’s independence movement,
Walzer claims that it would not have functioned effectively during the Nazi
reign in Germany. Walzer (a realist in regard to pacifism) finds those who
preached nonviolence to Hitler's potential victims. at best. naive. Pacifists
(according to even temporary realists like Walzer) have unrealistic perceptions of
the aggressors” humanity.

Given the shortcomings of realism and idealism. the moral realism adopted by
Walzer and other just war theorists seems like the only sensible position left.
Moral idealists supposedly ignore political reality while realists unsuccessfully
dodge moral questions. Moral realists supposedly use common sense to apply
moral principles to issues of war and wartare. It is difficult to argue against
a moral thesis that has defensible practical applications. While the analysis
developed in this book operates within a framework of moral realism. we need to
acknow ledge. at the outset. that the moral realist perspective has two shortcomings.
First, moral realists underestimate the converging progressive developments of
law and ethics on issues related to war. Second., they tail to see these developments
on war issues as part of the construction of a more encompassing approach to
mjustices in general.

A bnet historical survey. addressing the first shortcoming of realism.
demonstrates progressive applications of law and morality to war and wartare.
“War might be hell.” but even this hell has rules and moral limits. The use of law
and morality to address war and wartare may seem as unreahstic as the use of
nonvivlence to face the Nazis. History, however. demonstrates how we tend to
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underestimate the effective application of law and morality to war and warfare.
Whether this historical trend continues depends on mustering the political will to
place international institutions like the International Criminal Court (ICC) on a
solid legal, ethical, and political foundation. Whether the application of law and
morality will continue to expand to include the worst atrocities and their perpe-
trators lies within the realm of human choice. To put this point more dramatically,
how we choose to apply law and morality to issues of grave injustices will mold
the very idea of humanity.

LAWS OF WAR

Historically, law, morality, and war have gone through various phases in their
relationships. Before specifying the historical phases and describing increasingly
important developments within each phase, we need to issue some cautions and
make some confessions. Historical surveys notoriously contain Western biases.
Histories of war often pay homage to other civilizations as long as the subject falls
within ancient history.* Further, authors draw conflicting lessons from each period
covered in their surveys. Unfortunately, the analysis below stands guilty of these
charges. A more specific description of our aims may aid in their defense. We
intend this historical survey to demonstrate that the regulation of war has a long
history. Further, the survey should establish that this long history of dealing with
warfare has been overall a morally progressive one. The final aim of the survey is
best described metaphorically. The survey should provide the reader with a
picture that begins vaguely in focus and ends with distinct outlines of an intact
legal and ethical structure.

The development of the laws of war breaks down into six historical periods.
First, beginning in ancient times, we find legal and moral principles regulating
war becoming increasingly specific over time. Second, during the Roman Empire,
specific procedures governing the declaration and conduct of war came clearly
into view. Third, the Middle Ages marks the time when religiously inspired moral
principles supplanted secularly based legal ones. Fourth, a secularized approach
to law and war reemerged during the seventeenth and eighteenth centuries. Fifth,
the late nineteenth century became inundated with detailed codes regulating the
conduct of war. During that period, for example, we find the first national codes
as well as the first international codes. Finally, during the twentieth century, courts
designed to try war criminals moved to the forefront.

These historical stages lay the foundation for the construction of a global
criminal law system. Will the generally progressive historical trend continue into
the twenty-first century? The answer lies in how the international community
develops the laws of genocide and incorporates them into the overall scheme of
international criminal law system. As noted in the sections following the historical
survey, developments since September 11, 2001 have posed major but surmountable
obstacles to these progressive developments. In this survey, we emphasize the rules
and avoid in-depth analyses of the theoretical justifications for these rules.
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History of Laws of War

1. The Ancient Times. Modern theorists often look back to the distant past with
a paternalistic disdain. They assume not only that knowledge has accumulated
over time but also that moral consciousness has progressed. Yet, contrary to these
modernist sentiments, moral concerns about war emerged very early in human
history. Humanitarian rules governing war reach far back historically, and they
appeared across the globe. The ancient Egyptians and Babylonians appealed to
humanitarian principles in warfare. In the fourth century BCE, the Hindu
civilization produced the Book of Manu that contains rules of warfare. On the
other side of the globe, the Aztecs had strict rules of battle. These ancient sources
and examples have more than a historical interest. Apparently, principles devel-
oped in ancient times affect the conduct of modern warfare. One commentator,
for example, introduced Sun Tzu (sixth century BCE) as a

Chinese soldier and philosopher who has been highly influential in the development
of Chinese military doctrine and who has had (and continues to have) tremendous
influence on U.S. military doctrine.?

Within different ancient philosophical and theological frameworks, we
find descriptions of forbidden weapons that range from types of armaments
to designations of particular weapons. Lao Tzu warned against the use of lethal

weapons (the ancients’ Weapons of Mass Destruction, better known by its
acronym WMDs):

Fine weapons are instruments of evil.
They are hated by men.
Therefore, those who possess Tao turn away from them.

The more elaborate the theoretical frameworks, the more specific the descriptions
of forbidden weapons. Within the elaborate religious framework of Hinduism, we
find relatively specific prohibitions such as the following from the Book of Manu:

When the king fights with his foes in battle, let him not strike with weapons

concealed in wood, nor with such as are barbed, poisoned, or the points of which
are blazing with fire.

Jumping across many centuries, clear and highly specific descriptions of
forbidden weapons appear prominently in the nineteenth century with the use of
contract language. According to the Sr. Petersburg Declaration of 1868,

The Contracting Parties engage mutually to renounce, in case of war among
themselves, the employment by their military or naval troops of any projectile of a

.weight below 400 grams, which is either explosive or charged with fulminating or
inflammable substances.
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Overall, then, these examples map out a progressive trajectory. Earlier expressions
of moral principles set the framework for later formulations set in the language of
contractual negotiation. These nineteenth-century specifications, then. in turn,
lead to the codified laws of war developed mostly in the twentieth century.

2. The Roman Empire. Just war theory traces its roots to ancient Rome. The
Roman orator Cicero said, ‘A war is never undertaken by the ideal state, except
in defense or safety.”” The Romans had an elaborate procedure for dealing with a
state before it would declare a war. They deemed unprovoked attacks and ones
that did not follow proper procedures as unjust wars.® Further, the Romans also
distinguished combatants from non-combatants. The dichotomy between com-
batants and non-combatants remained unquestioned until the Bush administration
introduced a third category of enemy noncombatants.” A recognition of ancient
Rome’s contribution to just war theory adds a chapter to a historical survey
designed to show that sophisticated versions of regulating war go far back
into history.'®

3. The Middle Ages. According to some commentators, the medieval period
marked a radical change from previous attempts to justify war.!' Saint Augustine
(b. 383) led the way by breaking rank with the ancient Greek and Roman just war
doctrines. The punishment of sin began to supplant “defense and safety” as the
primary justifications for war. Nevertheless, while the justifications changed, an
increasingly powerful Church began to devise relatively stringent rules of war.
The Church placed restrictions on the who (Peace of God, 989), when (Truce of
God, 1027), and what (Second Lateran Council, 1139) of warfare. The Peace of
God protected clerics, monks, and Christian women from the ravages of war. The
Truce of God restricted war to certain days of the weeks and seasons. It first
prohibited fighting from 9:00 PM Saturday to 3:00 AM Monday and then
expanded the prohibition from Wednesday evening until Monday morning. The
restrictions left only about eighty days scattered throughout the year for fi ghting."?
This certainly marked an improvement over the previously enacted Muslim
designation of the month of Ramadan as a month of peace. Of course, many
civilizations, including the present one, have not managed to set aside even a few
days devoted solely to peace.

The medieval laws of war had teeth as evidenced by the prosecution of soldiers
for war crimes. The Church punished violators of its laws with excommunication.
Perhaps, the first war crimes trial occurred in 1305 with the trial and execution of
William Wallace, a Scottish insurrectionist. Later, in 1474, twenty-eight judges,
representing states of the Holy Roman Empire, tried and convicted Sir Peter von
Hagenbach for murder and rape of civilians as well as for perjury and other crimes
against the “laws of man and God.”'? The tribunal stripped von Hagenbach of his
knighthood and then executed him.

4. The Modern Period. Attempts to secularize the just war tradition distinguish
the modern period. While imprisoned, Hugo Grotius (1583-1645), the Dutch
founder of international law, wrote a treatise in reaction to the devastation of the
Thirty Years War (1618-1648). In On the Law of War and Peace. he derived
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thirteen precepts of law from nine general concepts of law to use to judge the
actions of nations. He accepted natural law theory, which melts morality and law
together, but he rejected a Christian interpretation, which placed everything
virtuous within natural law. Grotius successfully laid the theoretical foundations
for a modern, secular version of just war theory in the seventeenth century.

At the turn of the eighteenth century, treaties between nations began to include
sections with rules governing possible conflicts between the contracting parties.
A 1785 treaty between the United States and Prussia assured protection of “all
women and children, scholars of every faculty, cultivators of the earth, artisans,
manufacturers and fishermen.” The United States incorporated these provisions in
its 1848 peace treaty with Mexico. The more widespread means of applying
secular natural law through military trials had to wait until the eighteenth century.
A trial held for the British soldiers who killed five Boston citizens as they
protested the quartering of British troops symbolized what was to come.'* The
Jay Treaty of 1794, designed to settle an on-going dispute between Great Britain
and the United States, ushered in a “tribunal century.” While the eighteenth
century saw theories turned into rules of warfare, the nineteenth century saw the
establishment of over two hundred international arbitral tribunals culminating in
the establishment of the Permanent Court of Arbitration (PCA).

5. The Nineteenth Century. Concerning the laws themselves, the latter half of
the nineteenth century witnessed a burgeoning of new laws governing jus in
bellum. Jurists addressed issues of warfare before tackling the issue of war itself.
Developments of jus ad bello had to wait until the early twentieth century. The
Jus in bellum rules first covered the military, then, prisoners of war, and, finally,
civilians. Although “the great person theory of history” has its flaws, humanitarian
law owes whatever strength it has to “a few good people.”'s The jus in bellum hero
award should go to Jean-Henri Dunant. The Swiss born Dunant had a history of
social activism. He joined a movement to help unify Christians and Jews and
became a member of organizations designed to help the disadvantaged. However,
nothing had prepared him for the carnage he witnessed while on a business trip
to Italy. In 1859, he arrived in Castiglione della Pieve in the midst of the Battle of
Solferino. He found the French and Austrian armies,

trampling each other under foot, killing one another on piles of bleeding corpses,

felling their enemies with their rifle butts, crushing skulls, ripping bellies open with
saber and bayonet.'®

The cavalry galloped by, “crushing dead and dying beneath its horses’ hoofs,”
while runaway horses “kept trying to pick their way so as to avoid stepping on
the victims... """ As horrifying as D-inant found the devastation within the heat-
of-battle, he became even more “seized with horror and pity” by the unnecessary
suffering he witnessed after the battle. Forty thousand died, for example, during

the “Little Italian War” while another forty thousand died from wounds and other
factors after the war.
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In 1863, one year after the publication of his account of the battle. Dunant
organized a conference to establish the International Committee of the Red Cross,
a voluntary relief society. In 1864, the Diplomatic Conference proposed the
Geneva Convention for the Amelioration of the Condition of the Wounded Armies
in the Field.'* Shortly thereafter, Dunant ran into financial difficulties and lived
out his remaining days in obscurity and i1} health. In 1895, a journalist discovered
him in a remote Swiss mountain village. In 1901, the Nobel committee sent him
its first Peace Prize by post.

Contemporaneously with these developments in Europe, President Abraham
Lincoln authorized Francis Leiber, a law professor at Columbia College (later
Columbia University), to develop a code of military engagement. Leiber, a
German immigrant who had fought against Napoleon, personally felt the pangs
of the Civil War. His eldest son died while fighting for the Confederate Army, and
his younger son lost an arm while fighting for the Union Army. Leiber drafted
General Orders 100 (Instruction for the Government of the Armies of the United
States in the Field). During the Civil War, the Union Army governed its conduct
by the Leiber Code. These regulations remained in effect for nearly fifty years.
One commentator called the Leiber Code “the most impressive code that has
guided any military force up to that time.”'” Although Leiber had codified already
existing customs and regulations, his efforts “marked the first time in Western
history that the government of a sovereign nation established formal guidelines
for the conduct of its army in the field."*

The principles of the Leiber Code played a pivotal role in the St. Petersburg
Declaration (1868). This one-page document, signed by twenty nations, resolved
to “alleviating as much as possible the calamities of war,” and subsequent
developments of the law of land warfare.?! The Hague international peace
agreements (the 1899 Convention with Respect to the Laws and Conventions of
War and the 1907 Hague Convention Respecting the Laws and Customs of War
on Land) incorporated the rules first devised by Dunant and Leiber. States, later,
supplemented the Hague Conventions with the Geneva Conventions. The 1925
Geneva Protocol outlawed the first-use of chemical weapons. The Protocol was a
response to the employment (first by German and then by British forces) of
chemical weapons (mustard gas) during World War 1. All the major powers
except Japan and the United States ratified the Protocol. The United States finally
ratified it in 1975.2% The 1929 Geneva Conventions (On the Wounded and the Sick
in Armies in the Field and on the Treatment of Prisoners of War) emphasized
protection of noncombatants and prisoners of war. The 1949 Geneva Conventions,
supplemented by two protocols in 1977, provided further refinements. Today, the
Hague and the Geneva Conventions constitute the core of jus in bello.

Late nineteenth-century jurists had high expectations for public international
arbitration as an alternative to war. Today's skeptics and pessimists may have
difficulty appreciating the idealism and optimism evident at the turn of the last
century. At the beginning of the eighteenth century. the philosopher Immanuel
Kant’s dream of “perpetual peace” seemed, at the outset of the twentieth century,
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as if it could become a reality.” For many, however, the savagery of World War I
shattered this optimism for peace. Sadly, today, the Kantian idea of perpetual
peace does not even serve as a hope.

6. Twentieth Century. It was not until after World War I that it became feasible
to refer war criminals to an international court.

World War I witnessed one of the largest military mobilizations in history, with the
Western powers mobilizing more than 40 million soldiers and the Central Powers
mobilizing close to 20 million. ... The total cost was estimated at 21 million
casualties and 8.5 million combatants dead.”

Great Britain, having experienced the brunt of Germany's more spectacular
attacks, strongly lobbied through its Prime Minister David Lloyd George to try
Germany’s wartime leader Kaiser Wilhelm II and others. The Paris Peace
Conference (1919) established a Commission on the Responsibility of the
Authors of the War and the Enforcement of Penalties. The Commission found
numerous violations of the laws of war by Germany and Italy. The Treaty of
Versailles (Articles 227-230) included the Commission’s recommendations for
war crimes trials, but it did not call for any trial for crimes against humanity. The
representatives from the United States dissented from the first attempt to impute
individual responsibility for crimes against humanity at the Preliminary Paris
Peace Conference (1919).%° In its final form, however, the Treaty included a
provision to try the Kaiser before an international tribunal for “a supreme offence
against international morality and the sanctity of treaties.” Those noble words met
with some staunch opposition. The Netherlands, where the Kaiser had fled,
refused to extradite him, and the United States further refused to support the trials.
The European Allies demanded that Germany surrender 854 persons, but the
German government successfully negotiated to reduce the numbers to 45 and won
a concession to have them tried in Germany. The resulting Leipzig trials, which
began in 1921, turned into a fiasco.

The aftermath of World War I, however, did lead to the establishment of the first
permanent international law court. In 1920, the Permanent Court of International
Justice (PCIJ) came under the control of the League of Nations. Andrew Carnegie
built a home for the already established Permanent Court of Arbitration (PCA) and
for the PCIJ in The Hague. Despite the establishment of these structures of peace,
the prediction that nations would settle their difference less on the battlefield and
more in The Hague proved false. After World War II, the PCIJ was absorbed into
the newly formed International Court of Justice (ICJ), which operated under a
radically different international organization—the United Nations.

The ICJ issues about three opinions per year. The ICJ consists of fifteen
members elected by a complicated procedure. Any state party may appoint a
national as a judge to the ICJ for the duration of the case if the state does
not already have a national sitting as a judge. Only states may be parties before
the ICJ. Theoretically, the ICJ has compulsory jurisdiction over state parties.
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However, state parties to a dispute must have first agreed to the court’s jurisdiction.
Of the 191 state parties to the ICJ, only 65 have agreed to the Court’s compulsory
jurisdiction. Further, states may issue reservations to the ICJ’s rules and procedures.
France and the United State have withdrawn their consent to compulsory juris-
diction. The United Kingdom is the only permanent member of the Security
Council that has consented to compulsory jurisdiction. Practically speaking, then,
the ICJ has only limited jurisdiction. Many ICJ cases deal with boundary disputes
between states. Only a few cases have involved the use of force by one state
against another. The restrictive access to the ICJ to states represents a devolution,
that is, a step backwards, as individuals under the old “law of nations” framework
qualified as subjects of international law. The ICJ has jurisdiction only over states
and not over individuals.

The treaties beginning with the 1868 St. Petersburg Declaration had addressed
only jus in bellum conduct within war. Like their predecessors, they did not
take on the issue of war itself. Finally, a treaty in 1928 addressed jus ad bello.
Sixty-three states, including Germany, signed the Kellogg—Briand Pact for the
Renunciation of War as an Instrument of National Policy. The treaty’s signatories
verbally renounced war except in cases of self-defense. Forty-four nations,
including all the Great Powers except the Soviet Union, accepted the treaty. Most
impressively, for the first time, an international treaty outlawed war itself. After
World War I, a milder UN Charter (Article 2(4)) prohibited the use of force. The
Charter, however, permits states to use force in self-defense and as part of a UN
authorized contingent.?® )

Overall, despite the bumps in the road, history shows a progressive evolution
of the laws of war from ancient times through the twentieth century. While the
development of the laws of war has steadily progressed over the centuries, the
institutional structures for adjudicating those laws had to wait until the last half
of the twentieth century to take root. After World War II, the international
community still did not have legal structures in place for addressing war crimes.

COURTS ON WAR

After six years of fighting, 17 million combatants killed, 27 million woundc?d,
and 20 million captured or missing, World War II ended.”’ The victorious Allies
created temporary (ad hoc) military tribunals to adjudicate the crimes committed by
the Germans and the Japanese. The London Agreement (1945) laid the groundwork
for the International Military Tribunals at Nuremberg. In 1946, the Allies estab-
lished a similar tribunal for Tokyo. The Nuremberg Tribunal convicted nineteen of
the twenty-two indicted defendants and sentenced twelve of them to death. The
International Muilitary Tribunal for the Far East. (The Tokyo Tribunal) convicted all
twenty-five defendants and sentenced seven to death. On December 23, 1948, the
Tribunal executed six military leaders and one civilian, Koki Hirota. In 1948, after
the Nuremberg and Tokyo trials, the United Nations passed the Convention on the
Prevention and Punishment of the Crime of Genocide.
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International war crimes tribunals face formidable theoretical as well as political
challenges. Before defending international courts, we need to make a case for
international law. The very idea of international law has had many detractors. The
sharpest critiques of attempts to internationalize law have come from (and continue
to come from) legal positivists. The positivist model of law centers on legislatively
enacted law. Positivists consider how closely international law fits a certain type
of law found in a state, and, generally, they find it wanting. John Austin, an early
nineteenth-century English jurist and leading positivist, refused to put international
law on the same level as positive, state or national, law. Instead, he categorized it as
“positive morality” rather than as law. Austin defined law as a series of commands
issued by a sovereign and backed by sanctions. Austin’s definition casts doubt on
whether there is any such thing as international law.

According to Austin, international law lacks three ingredients needed for it to
qualify as law: a sovereign, commands, and sanctions. The concept of sovereignty
conveys the idea of a final authority within a system. States have sovereignty;
international bodies do not have sovereignty. As evidenced by the reservation
system where states can opt out of the ICJ’s jurisdiction, the United Nations does
not have the final authority over its member states. States do not give their
obedience to a superior international body in a comparable way that individuals
give their obedience to a sovereign nation-state. To the contrary, the United
Nations derives its authority from the states and not the other way around. Further,
international law, ultimately, depends on state practice and consent and not on
commands of a legislative body. In addition, international organizations owe their
existence to nation states. Finally, international law remains largely unenforceable
although it may have some moral or political force. Sanctions promulgated by the
United Nations depend upon the enforcing power of its member nation states as
the United Nations has no policing powers of its own.

Despite the force of these observations, Austin’s critique contains common
misunderstandings of law. First, Austin and the other skeptics about international
law rely heavily on a questionable analogy between national law and international
law. International “legislation” differs from state legislation. While the UN
Security Council has power to use force granted to it by the UN Charter, the
General Assembly does not function like a state legislature. Resolutions from
the General Assembly, except those dealing with internal operations of the
organization, are not binding. However, resolutions and other examples of “soft
law™ have considerable impact on nation states. Further, even though international
law does not have formal institutions that create law, it does have a number of
methods for establishing laws: conventions (treaties), custom (practice among
states), general principles (rules and principles common to all legal systems), and
subsidiary means (judicial opinions and writings of jurists).

Second, many critics of international law share Austin’s view that law requires
a physical force behind it. Contrary to Austin’s “Gunman Theory” (to appropriate
a label used by H. L. A. Hart), states normally comply and seldom disobey
international and regional courts. Surprisingly, most nations comply with
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decisions of the ICJ. Similarly, the European Court of Human Rights does not
have a police force to enforce its decisions. Yet, the United Kingdom obeys the
court’s decisions even when the court does not have “guns™ at its disposal.

The establishment of the Nuremberg and Tokyo tribunals faced theoretical
objections as well as political obstacles. Important theoretical questions arose
concerning international criminal tribunals, particularly given the fragile positive-
law base of these tribunals. Legitimate courts that operate within a state apply and
interpret laws passed by legislatures. International tribunals do not have analo-
gous legislative bodies. The Nuremberg and Tokyo tribunals were not part of a
system where a sovereign issues commands. Perhaps, however, except for the fact
that many sovereigns and not a single sovereign created the tribunals, the war
crimes tribunals met Austin’s recipe for law better than organizations of the United
Nations. The tribunals then had easier ways of enforcing their decisions than does
the United Nations today. The pre-UN military tribunals had the power of the
victorious states behind them. Yet, some critics saw this enforcing advantage as
offset by the military character of the tribunals. In short, the military nature of the
Nuremberg and Tokyo tribunals gave credence to the charge of “victor’s justice.”

Finally, critics find fault with war crimes tribunals from the standpoint of due
process or procedural fairness. Harvard law professor Lon Fuller refused to
classify the Nazi system as a legal system as it had so seriously violated “law’s
inner morality” by not following the basic principles of fairness. Did the Nuremberg
Tribunal also stand justly accused of failing to use the basic principles of fairness
that, for example, demand public notice of understandable laws? Did Nuremberg
make acts unlawful after the fact? Exactly what positive laws did the Nazi defen-
dants tried at Nuremberg violate? The London Charter that created the Tribunal
included the following crimes: crimes against peace, war crimes, and crimes
against humanity (see Chapter 3). The critics claimed that these were not crimes
at the time of their commission (nullen crimen et nulla poena sine lege—no
crime and no penalty without a prior law).

The nullen crimen argument held little sway in the cases of war crimes charged
against the German leaders as Germany had been a party to many of the war crimes
conventions before the outbreak of World War I1.® The nullen crimen argument
was on firmer ground when it was applied to crimes against peace (aggression).
While the Charter of the International Military Tribunals at Nuremberg clearly had
designated aggression as a crime, the German government during the Third Reich,
obviously, did not sign this treaty. However, the Nazi defense attorneys admitted
that, in 1928, Germany had joined sixty-two other nations in signing the General
Treaty for the Renunciation of War, commonly known as, the Kellogg—Briand Pact,
which prohibited the use of aggressive war as an instrument of national policy.
However, the defense noted that while the Kellogg-Briand Pact outlawed aggres-
sive war, it only held states and not individuals accountable. Consequently, the
Nuremberg Tribunal had to appeal to the less foundational customary law instead
of to the more basic treaty law to interpret the Kellogg-Briand Pact as holding
individuals responsible.
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The nullen crimen attack had its greatest success when applied to crimes
against humanity. Admittedly, the 1945 Charter included the first positive
international law specification of crimes against humanity. Yet, even here there
was a counterargument to “nullen crimen.”

The germ of the phrase “crimes against humanity” is to be found in the Martens
clause that appears in the rules of land warfare appended to the Fourth Hague
Convention of 1907.%

As part of the Treaty of Versailles that ended World War I, the British included
provisions governing the crimes against humanity committed by the Young Turks
against the Armenians. After Turkish nationalists took twenty-nine British
subjects prisoners, British efforts to prosecute crimes against humanity dwindled
to a standstill. The subsequent Treaty of Lausanne (1923) “contained no clauses
on war criminals.™* Therefore, the concept of crimes against humanity took hold
before Nuremberg, but, unfortunately, the Nuremberg Tribunal did not cite it as
a precedent (see Appendix B).?!

Critics launched still another line of attack with their charge that the Tribunal
applied the crimes to past acts, thereby making acts illegal that were not illegal
when they were committed (ex post facto).

The feeling against a law evolved after the commission of an offense is deeply
rooted. .. The antagonism 1o ex post facto laws is not based on a lawyer’s prejudice
encased in a Latin maxim. It rests on the political truth that if a law can be created after
an offense, then power is to that extent absolute and arbitrary. To allow retroactive
legislation is to disparage the principle of constitutional limitation. It is to abandon what
is usually regarded as one of the essential values at the core of our democratic faith.*

Robert Jackson, the chief prosecutor at N uremberg, however, asserted (rather than
argued) that nations, nevertheless, have a right to develop, retroactively, newer
and stronger international laws.

Even if we admit some of the legal criticisms made against the war crimes’
tribunals, in the end, the strongest justifications for the Nuremberg and Tokyo
tribunals are moral ones. Nuremberg, in particular, did not deserve the label
“victor’s justice.” Rather than merely serving as political show trials, the
Nuremberg proceedings established a victory for the “rule of morality,” which,
in turn, became a victory for “the rule of law.” Justice Jackson’s plea for the
prosecution of the Nazi war criminals rested, ultimately, not on legal but on moral
grounds.** Morality, rather than simply law, demanded punishment of those
responsible for the atrocities that included the slaughter of six million Jews as well
as many Roma (Gypsies), homos exuals, and disabled. The Nuremberg trials
marked the place where a secular morality gained ascendancy in much the same
way that religious morality dominated the medieval period. Placing the burden for
Justifying the Nuremberg prosecutions on morality rather than on law changes the

terms of the debate from “what and whose laws?”" to “what and whose morality?”
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Nuremberg marked a watershed where the international community laid the
foundation stones for a global, universal morality. The precedents set by
Nuremberg set out the direction for building a universal ethics. Up to the point of
the Nuremberg trials, the recognition of international crimes had developed
slowly through history. The undertakings of Nuremberg started the process of
codifying the prohibitions against grave injustices. Within a legal framework, the
next step was to specify the elements of each crime. The 1948 Genocide
Convention initiated the codification process for the crime of genocide. One
hundred and twenty-five states have adopted the Convention while sixty other
states have signed but not ratified it.** Nonetheless, while the Convention has
not received universal acclaim, it “has become one of he most widely accepted
international instruments relating to human rights.™*

The military tribunals that operated after World War II further refined the moral
rules and continued the process of transforming the moral rules into legal ones.
According to one international jurist,

between 1919 and 1994, there were five ad hoc international investigation
commissions, four ad hoc international criminal tribunals, and three internationally
mandated or authorized national prosecutions arising out of World War I and
World War 11.%

The two current ad hoc tribunals have further developed these international
moral and legal rules. With the establishment of war crimes’ tribunals for the
former Yugoslavia and for Rwanda by the Security Council in 1992, the judicial
mechanisms to address war crimes and genocide changed from ad hoc military
tribunals to ad hoc civilian tribunals.

The primary international judicial institution, the International Court of Justice
(ICJ), does not have jurisdiction over international crimes committed by individuals
on behalf of states. Proposals to establish a permanent international criminal court
predate the ICJ. As noted before, the horrors of the 1859 war of France against
the Austro-Hungarian Empire led Henri Dunant, a founder of the International
Committee of the Red Cross (ICRC), to persuade nations to codify laws of war.
Similarly, the devastating 1870 Franco-Prussian War was the stimulus for Gustave
Moynier, another founder of the ICRC, to propose the establishment of a
permanent international criminal court that would hold individuals responsible for
war crimes.”’ It took over one hundred years for the international community to
make Moynier's dream a reality.

On July 17, 1998, the world community took a closer step toward creating
a global justice structure. Over one hundred nations signed the Rome Statute of
the International Criminal Court (ICC). The United States, along with only a
handful of other nations, first refused to sign the Rome Treaty. President William
Clinton signed the treaty as the last official act of his presidency. President George
W. Bush subsequently unsigned the treaty and established unilateral treaties with
a number of nations to undermine further the jurisdiction of the ICC. The ICC,
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unlike the ICJ, has jurisdiction over individuals for genocide, crimes against
humanity, and war crimes. In summary, war crimes tribunals have progressed
from military to civilian and from ad hoc to permanent status. The establishment
of the ICC marks one of the final stages in the construction of an institutional base
for the moral/legal rules first adopted at Nuremberg.

CONCLUSION

The moral principles and legal rules that govern war and warfare have evolved
slowly over the course of time through a series of successful and progressive
stages. The process began with the formulation of principles that later were
codified into specific rules and that finally culminated in the establishment of
courts. An appreciation of the history of the just war tradition should make the
idea of “the laws and ethics of war” less foreign and more palatable. The laws and
ethics of genocide emerged through the stages followed within the just war
tradition. However, the justification for an international court to hear cases on the
crime of genocide does not depend on the viability of the Jjust war tradition.
Therefore, those who remain skeptical of convicting anyone under the laws of
war should remain open minded about trying cases under the laws of genocide.
Still. it would be foolhardy not to take advantage of the gains made by the just
war tradition.

Today, the project of trying to codify universal principles of morality, a process
that truly began at Nuremberg, faces some exciting challenges. One of the most
important goals is to find ways to differentiate among the international crimes.
State criminal law systems distinguish and rank criminal wrongs. Defendants,
for example. found guilty of premeditated murder face a more severe range of
punishments than those convicted of involuntary manslaughter. A criminal code
for the ICC. eventually, will have to include analogous distinctions among crimes.
The final product will be an international criminal code that embodies a global
ethics. Whatever else these laws prohibit and ethics forbids they must give
genocide its due. This may seem so obvious that it hardly bears mentioning.
Indeed. genocide should present a relatively uncontroversial case for justifying a
universal legal and moral prohibition. The international community has the
wherewithal to construct a viable. robust system of international criminal law if
only it would do the obvious and give genocide its due. The remaining chapters

set forth a detailed normative analysis of what the laws governing genocide
should look like.

Chapter 2

Genocide: Global Context

GLOBAL CONSTITUTIONAL CONVENTION,
AN OVERVIEW

Politics? Who cares? Perhaps, more Americans (who tend to say these things
more than others) would care more about politics if they could make a difference
by actively participating in the political process. If today’s citizens could have
played a role in the meetings and conventions that established their nations, they
might have experienced effective political action. While today’s citizens cannot
go back in time, they might otherwise benefit from simply imagining themselves
at the constitutional convention. Hypothetical devices help people examine the
justifications for the choices made by the founding fathers of a country. Further,
the imaginary scenarios challenge them to explore alternative routes that the
country’s founders failed to take or which they could not have even imagined.

We can challenge our political thinking even more by carrying over the idea of
an imaginary constitutional convention to a global scale. Imagine that we can start
a new world government from scratch. We get to design the organization of our
government. Designing a constitution seems the most logical first step to take. Of
course, we must remember the heavy burden that we carry. This constitution will
not simply govern a territory with fixed boundaries. Rather, this constitution
will govern the entire world. We cannot look out only for our interests. As not
everyone can attend the sessions of a constitutional convention, our proposals
should reflect the interests of others as well as our own concerns. In fact, some of
the absent ones have not even been born yet. We need to realize that our decisions
will bind all current citizens as well as many future generations to come. In this
chapter, we set out a basic framework for the government design project. First,
however, we need to face some strident opponents.

Anti-Global Political Barriers

Any global constitution project must first jump over some hurdles designed to
close down the race altogether. This section will attempt to clear the racecourse.
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To get a sense of the positions taken against movements to form a world government
just listen to how shrill the voices of some American political commentators
become whenever someone utters the words “United Nations.” Less ideological
opponents of a world government simply express their pessimism over the
prospects for success. When the naysayers defend their pessimistic outlook, they
rattle off a long list of past and present failures made by international bodies such
as the United Nations.

The sections that follow use a novel strategy to counter the naysayers. Before
countering the pessimists’ list of failures with a more progressive reading of devel-
opments in international law, we need to think about what types of individuals make
up the defenders of international courts. It should come as no surprise that the
strongest advocates of global justice are victims of grave injustices. Yet, if we
keep this simple but largely unacknowledged observation in mind throughout
discussions of even the most technical and abstract issues, then the project will
retain its important and noble stature. We can find inspiration in the countless
victims of grave injustices who have tried to find justice rather than revenge.
Further, by keeping the primary beneficiaries of a system of global justice firmly
in view, we can begin to see that the quest for global justice is part of a long,
progressive series of developments in international law. The pessimists distort
the project by portraying it as an all-encompassing, naive, utopian vision. With a
focus on codifying and interpreting segments of an international criminal code,
the chapters that follow take on only a small piece of the overall project. Far from
an imaginary delusion, this portion of the global constitutional convention is
already taking place.

Realistic Dreams of Justice

The most vocal opponents of the United Nations have recently taken positions
of power in the United States. Leaders of many other countries, particularly
European nations, however, have had considerable counterbalancing success in
international law. Still, the victims of global injustices continue to have the
strongest hopes for international justice. Those who need recourse to international
courts the most, have the greatest faith in the fragile structures of international
justice. Let us think about these contrasting attributes. The most vulnerable, the
most needy have the most positive attitude toward the United Nations and its
subsidiary parts. The most powerful, those least in need hold the most negative
views about international law and Justice.

A specific example will illustrate the faith and hope that victims often place in
international justice. The film Cry of the Ghosts provides a documentary reenactment
of how a lawyer and a judge dealt with the aftermath of the 1991-1995 war in
Bosnia. In the 1990s, Yugoslavia began to unravel and split into different parts.
After two states of Yugoslavia (Slovenia and Croatia) freed themselves from the
grips of the federal Yugoslav government, a third state, Bosnia, tried to follow suit.
However, Bosnia's quest for independence met far more severe resistance than
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what either Slovenia or Croatia had experienced. Bosnian Serbs, secretly supported
by the Serb-dominated Yugoslavian federal government. launched ruthless attacks
against the Bosnian Muslims.

The Bosnian war, then, sets the context for the film. The camera follows a
lawyer and the judge as they go through the painful process of making the
personal political, of transforming their individual suffering into collective
political action. After their horrid ordeals in a concentration camp of Omarska,
these former friends could not even talk to each other about their experiences.
Eventually, however. they went outside their victim status and began to treat their
suffering as part of a collective suffering, as part of what all Bosnian Muslim
women endured. They organized other formerly imprisoned women. Collectively,
these women of Omarska began to seek some form of justice.

During the film’s final sequence, the camera follows the victims-turned-
activists as they travel to the Hague in the Netherlands. They made that trip to
pursue a case before the Ad Hoc International Wars Crimes Tribunal for the
Former Yugoslavia. They wanted justice for those responsible for the crimes
committed against Bosnian Muslims during the war. Predictably. the skeptics
and pessimists found flaws with the tribunal and defects in the victims’ case.
Nevertheless, even they would have to applaud the decision these women made
to pursue justice rather than to wallow in their personal sorrow or to seek revenge.

These Muslim women and countless others like them are not idealists. Victims
of injustices who seek justice through international courts seldom do so naively.
They fully recognize the limitations and drawbacks not only of these international
courts but also of courts in general. Victims of some of the worst crimes imaginable
typically have no other choice. They cannot afford to become skeptics or pessimists
like those from far richer and enormously more powerful countries can. Despite
the inevitable flaws that will arise with any global project, the fact that these
efforts would and should serve powerless victims gives a global constitutional
convention considerable moral weight. Those who have suffered the most stand
to lose the most if we give into the naysayers and abandon the global project.

Progress in International Law

The doubters face another kind of challenge, one that questions their view that
little progress and a great deal of backsliding has doomed quests for global
justice. The history of the twentieth century seems to support a “‘gloom and doom”
mentality. Many people sincerely believed that they fought World War I “to end
all wars.” World War I1 quickly destroyed these overly optimistic hopes. Similarly,
atter World War I1, many believed the determination and resolve contained in the
phrase “Never again!™ Yet. although under different circumstances and by different
means, the atrocities committed under Germany's Third Reich have occurred
Tepeatedly and again—in Cambodia, Bosnia, Rwanda, and elsewhere. The number
of mass killings increased greatly during the last part of the twentieth century. The
twentieth century may have distinguished itself as the most violent on record.
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Yet, despite the ugly record of horrors, there is a more optimistic side of the
global coin. The case for optimism relies on the old piece of folk wisdom that
prefers to see the glass as half-full rather than as half-empty. It does not take a
great deal of knowledge to mock and ridicule the record of the United Nations.
However. the international community also has made great strides in international
law. We only need to consider how difficult it is to get any group of people, of any
size, to agree on anything. Yet, representatives of many radically different nations
have managed to agree on some important matters. It boggles the mind to think
that so many nations (who have found so many things, past and present, to
disagree about) increasingly find themselves in agreement. Most notably, the
international community has reached agreement over a number of human rights
treaties. The International Covenant on the Rights of the Child. for example,
became the fastest adopted human-rights treaty in history. It set a record by
gathering signatures from all nations except the United States and Somalia.'

We can tell a similar positive story about the development of international
courts. We can make a strong case that the international court system has
continually strengthened through the different eras—the Permanent Court of
International Justice (after WW I); the Nuremberg Tribunal and the International
Court of Justice (after WW 11); the Ad Hoc Tribunals (in the 1990s); and the newly
established International Criminal Court. Even with its flaws, the establishment
of a Permanent Court of International Justice (and the still functioning Permanent
Court of Arbitration) marked a monumental achievement. Each court built on
and learned from its predecessors. The ICJ continued the jurisprudence of the
Permanent Court. The Nuremberg Tribunal set the model for all subsequent
international war crimes tribunals, particularly for the two Ad Hoc Tribunals
established to hear cases arising from the atrocities first in the former Yugoslavia
and then in Rwanda. These Ad Hoc Tribunals have produced a rich jurisprudence
that, in turn, has provided critical ingredients for the newly established
International Criminal Court (ICQC).

Given the potential valuable humanitarian contributions of a constitution for a
world government, the doubters can only temporarily dampen the fires.
Hopefully, we have provided enough resources to overcome the naysayers, to
become inspired by those victims of injustice who do believe in global justice,
and to see the project as adding further pieces and dimensions to a largely pro-
gressive and increasingly successful establishment of a systemn of global justice.

GLOBAL CONSTITUTION MAKING, PRELIMINARY STEPS

Division of Power

Let us now turn to what should now seem like a plausible project of making a
global constitution. Designers of any constitution must first determine how to
structure the overall government. A typical design makes a threefold division
among executive, legislative, and judiciary. How, then, should these three branches
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of world government relate to one another? Which, if any. should have the most
power? The choice among the executive, legislature. and judiciary roughly mirrors
different political philosophies. A strong executive serves inclinations that are
authoritarian. Designs with a powerful legislature give greater authority to the
people than to leaders. Designs that reserve a powerful role to the judiciary
elevate the rule by law over either rule by the elite or rule by the people.

Courts and Laws

Nations that undertake the task of creating a constitution must face these
choices. The disintegration of the vast Soviet empire in the 1990s into fragmen-
tary states provided a real laboratory for constitution making. As the record of
these efforts in Eastern Europe showed, constitution designers and political lead-
ers tended to undervalue the judiciary. They did little to assure the independent
role of the judiciary and put little effort to strengthen its role. Oddly enough,
democracy, or at least a particular interpretation of democracy, helps to explain
the reasons for a weakened judiciary. Of course, we cannot blame the democracy
building efforts for the weak court systems often found in these newly formed
states. While the rhetoric of democracy had dominated the political airwaves, it
was a particular view of democracy that framed political development then (and
now). This view sees democracy primarily in terms of elections. So. if a country
holds fair elections, then it qualifies as a democracy. This view leaves little room
for the judiciary. In fact, if elections hold the key te democracy. then the judiciary
runs against the democratic tide. In some sense, courts are anti-democratic. After
all, in most countries, the judiciary is the only branch of government whose offi-
cials take pride in not being subject to the whims of the electoral public. Critics
peg the judiciary with the troublesome label “counter-majoritarian.”

Despite the low esteem given by those who claim to favor democracy, courts
have played an important role in the development of democratic states. In fact, the
democratic value of courts lies precisely in their counter-majoritarian characteristic.
The critics focus on the fact that most judges are not elected. This, according to
the critics, violates the basic democratic principle of majority rule. Yet, courts are
counter-majoritarian in another, more important sense. Courts, if they fulfill their
role of protecting minorities, act as a counterforce to offset a fatal defect of
majority rule. Electoral politics condemns the minority to the will of the majority.
If courts fulfill their role as protectors of minorities, then they may cure or at least
they can lessen the negative consequences of majority rule. These arguments do
not provide an airtight case for favoring the judiciary in any constitutional design.
Like the previous discussion defending work at the international level. we make
these claims to make sure that our projects do not face any impassable barriers.

Let us refine the nature of the project even further. Our hypothetical constitutiopal
convention faces a more manageable challenge than designing the entire governing
Structure. However, even this project may seem overwhelming. A subcommittee
within the convention has the task of codifying an international criminal code.
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Historical and Political Context

Like Judge Hercules, a character made famous by the philosopher Ronald
Dworkin, we shall charge this subcommittee with creating laws within a legal
tradition and according to moral principles. Any attempt to recast or reform
international law must do so within the bounds of what others have already done.
The war crimes tribunals since Nuremberg have developed their own jurisprudence,
one that includes a common law of genocide. Even representatives to the Global
Constitutional Convention charged with devising a completely new international
criminal code would and should make statutory law in accordance with the
developing jurisprudence on genocide. Analogously, the recommendations and
interpretations made by our hypothetical subcommittee (and in this book) also
must keep within the confines of the past. of what has already been legislated.

In fact, it may seem that any attempts to influence the codification of the laws
of genocide come too late. The rapid establishment of the ICC seems to have left
little work for political philosophers and theorists as key meetings of something
like a Global Constitutional Convention have already taken place without many
of us present. The formation of the ICC seems to have left no tasks for lawmakers
as the Preparatory Committee already has drafted key provisions of an international
criminal code. However, laws, especially international laws, change and evolve.
The on-going establishment of a permanent court to try genocide cases gives
meaning to the phrase “a living law of genocide.”

The laws governing genocide will undergo changes. We might not welcome the
changes made by others. Predictably, many interested parties already will have
regretted remaining silent while others took the initiative to begin constructing an
international criminal code. Fortunately. it is not too late to contribute. Even if you
disagree with the interpretations and proposals made here. this book should
convince even the ardent skeptic of the value of discussing genocide and justice.
After all. the stakes are high. The final product will become part of the foundation
of international justice and a global ethics.

Global Ethics

A recommendation for a certain wording or interpretation of the laws of
genocide has its basic mooring in philosophy and in ethics. Consider the following
questions: What acts constitute genocide” Is “killing™ somehow on the same level
as "imposing measures to prevent births™ Who are the victims of genocide? Must
a genocide victim belong “to a particular national. ethical. racial or religious
group™ or to any group. including political ones? For genocide. should a prosecutor
have to prove that the perpetrator nad intent? Do the laws of genocide adequately
address the widespread hatred typically associated with genocide?

Although many commentators have raised these questions before, the analysis
developed in this book reveals fundamental flaws in the literal wording and the
prevailing interpretations of the genocide laws. The drafters of these laws
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have adopted terms and concepts from a largely individual-oriented criminal law
framework. Consider, for example, the prosecution of individuals for genocide in
Rwanda (see Chapter 7). The exclusive focus on individual responsibility coupled
with the failure to address the role of organizations in the genocide has had
disastrous consequences for the entire region of Central Africa.

Normative critiques like the one offered in this work may seem, in the end,
largely academic. However, not only is the formation of the ICC an ongoing
process. it also has built-in mechanisms for making changes through legislative
devices and judicial interpretations. A critique of the laws of genocide is normative
in a deeper sense than making recommendations for changes in legal analysis.
Depending on the subject, legal critiques often play a vital role in discussions over
moral values. In national legal systems, the process of criminalizing behaviors and
placing different punishments on them is part of a process of formulating a soci-
ety’s ethical judgments. The development of an international criminal law is also
the development of an international ethics. The establishment of laws of genocide
within a system of international criminal law provides a new, strong basis for a
global ethics.

A legal code is not the same thing as a moral code. However, whatever the
differences between law and ethics, there is considerable overlap between the two.
Of all the many different type of laws, ranging from contract law to tax law, the
one that most readily associates itself with ethics is criminal law. The criminal
laws adopted by a society reflect that society’s values and vice versa. A society
that has laws allowing severe forms of punishment probably provides a glimpse
into a society with authoritarian values. The process of codifying an international
criminal code provides a unique opportunity to play some role, however minor, in
the development of a global ethics.

This project offers a far more plausible approach than most other approaches.
The analysis offered here represents a small piece of a far larger strategy. Overall,
we shall develop our ethics by telling people what they should not do rather than
by preaching what they should do. As we shall see, the focus on prohibitions
offers some tactical advantages. By focusing on the “do nots,” we shall be in a far
better position to find agreement among people than if we exhorted people to “do
this” and “do that.”

Again, as with all the preliminary claims made in this introductory material,
we can only provide a brief account that will open the way for the eventual
acceptance of the thesis. We often seem to face barriers of resistance if we try
to persuade someone to adopt our particular set of values. Culture poses a
formidable barrier to the adoption of the positive values of people from different
cultures, People from different cultures raise their children in diverse ways
and exhibit a variety of ways of interacting socially. Initially, we have no entirely
persuasive reasons for thinking that one culture’s ways of doing things are any
better than another culture’s practices. However, criticisms of one culture from
the perspective of another culture have more chances of success if they are
formulated as actions that members of the culture should not take. Non-Muslims
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will have little hopes for success if they voice disagreement about the positive
actions Muslims take in their religious conduct and vice versa. Islam has rela-
tively specific requirements that Muslims pay over a sum of money to those in
need. We might think that Christianity should have demands that are more exact-
ing on humanitarian giving. Yet, it would undoubtedly be a futile exercise. In con-
trast, we seem on firmer ground if we demand that a Muslim group stop stoning
women to death for adultery and that a Christian group halt its practice of encour-
aging the killing of doctors and others connected to abortion.

Indeed, the contrast between “thou shall nots” and “thou shalts” becomes most
apparent at the extremes. We may command others to carry out actions to
demonstrate that they love one another, or we may demand that they stop showing
their hatred for one another. It seems reasonable to expect to find more agreement
among diverse peoples to join in a campaign to stop hateful acts than it does to
persuade them to join a campaign to spread love among people from different
cultures. It should now be apparent why we focus on the horrendous harms
that go under the label of genocide. If we cannot find widespread global agree-
ment on an ethic that prohibits genocide, then the prospects for the world seem
indeed dismal.

However, as these preliminary discussions show, the prospects for carrying out
a grand global project are far more realistic than we might have first assumed. To
get the process underway, we first had to overcome some preliminary obstacles.
In some judicial proceedings, the plaintiff must meet the preliminary thresholds.
First, a judge must decide if the case has sufficient evidence to proceed. Second,
once the case begins, the plaintiff faces another challenge from the opposing side,
namely, a summary judgment. Analogously, we have overcome the initial burden
of proof. We have tried to make a prime facie case for moving forward on some
daunting projects: forming a world government, designing a global constitution,
adopting an international criminal code, and constructing a global ethics.

DRAFTING AN INTERNATIONAL CRIMINAL CODE

It is sad but true that human kind understands itself partly by the crimes it

knows itself to be capable of. We must therefore strive to give them their right
3

names.’

Humanity knows itself by its reactions to its worst horrors. The twentieth
century tested humanity’s heart and soul with unprecedented crimes. Rather than
trying to make the grand case that we have reached the higher planes of justice as
symbolized by the Nuremberg Tribunal. we have opted to take on the far more
mundane task of dissecting the crime of genocide. “the horror of horrors.”

International criminal law has only relatively recently attempted to specify the
elements for the crime of genocide. The treaty that created the Nuremberg
Tribunal merely provided general descriptions of the crimes: “the crimes committed
by the Nazis...could not be neatly encapsulated in a precise definition of
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requisite acts and mental states” as “the crimes involved [were] composite,
large-scale crimes committed by state actors; hence, it [was] necessary to describe
the crimes broadly.™ Similarly, the statutes that created the Ad Hoc War Crimes
Tribunals for the Former Yugoslavia and for Rwanda did not spell out the elements
of crimes. The International Criminal Tribunal for the Former Yugoslavia (ICTY)
and the International Tribunal for Rwanda (ICTR). however, created lists of
elements of the crimes under their jurisdiction through case law.

In the preliminary sessions to the 1998 Rome Treaty, the United States insisted
on setting out the elements for each crime to restrict the International Criminal
Court’s judges when they ruled on cases (see Appendices A, B). The Preparatory
Committee for the now established ICC met this mandate by drafting a code
that specified the elements for genocide and the other crimes under the court’s
jurisdiction. Unlike all other past temporary war crimes tribunals, the ICC. as a
permanent body, has jurisdiction over future crimes. Previous international
tribunals had formed after the criminal acts over which they had jurisdiction had
been committed. Supposedly, then, the ICC's relatively detailed codification
of the crimes will give the public notice as to what sort of behaviors will be
considered criminal at the international level. More importantly, as is the case
with national criminal systems, ICC prosecutors now know exactly what they
need to prove. The subsequent chapters examine the elements of the crime of
genocide. To convict someone of genocide a prosecutor must prove a wrongful
act (actus reus), a wrongful purpose (mens rea), and (as we shall argue) a hateful
rpotive. A legal case for the crime of genocide includes two other (partially speci-
fied) determinations about the agents, the nature of the victim and the perpetrator.
Careful analyses of the three elements (act. intent. motive) and the two agent
types (victim, perpetrator) for the crime of genocide will produce important
recommendations for changes in international law and provide important steps in
the development of global ethics (see Appendix A).

NATIONAL LEGAL SYSTEMS

1. Crime in National Law. An analysis of what we know about the elements of
the crime of murder makes it easier to understand the analysis of the elements
of the crime of genocide set forth in this book. A nation’s criminal code specifies
the'elements of each crime such as murder. The codification. presumably, gives the
nation’s citizens fair warning as to what society considers criminal behavior.
Further, the specifications provide a recipe for what elements prosecutors must
Prove to obtain a conviction. Although the elements of the crime of murder may
Sefim obvious to a layperson, jurists still debate these elements. Two murder cases
will highlight some key points of disagreement. These cases at a national level
show the types of problems jurists can expect at the international level when they
fu_ﬂher codify and begin to interpret the elements for the crime of genocide. The
C”mf? of murder within national criminal law makes an obvious choice for us to
consider as many view genocide as the most heinous form of murder.
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2. Murder in National Law. Let us take two cases of multiple murders, one in
Canada and the other in the United States, that will serve as excellent ways to
begin to appreciate the similarities and differences underlying national and inter-
national criminal legal systems.

1. On December 6, 1989, Marc Lépine murdered fourteen female engineering college
students at the University of Montreal’s Ecole Polytechnique. Yelling, “I hate
feminists,” he killed nine females in a classroom after asking the males to leave. His
suicide note contained a list of nineteen “opportunistic” women, including public
figures in Canada.*

2. On April 23, 1987, William Cruse randomly murdered six people in a Palm Bay,
Florida shopping mall. The jury rejected his insanity plea and found him guilty of
first-degree murder. For purposes of this analysis, the most salient feature of the case
is the fact that “there was no evidence that Cruse contemplated his attack for any
longer than a few moments.”®

The crimes committed by Lépine and Cruse break down into five component
parts, which parallel the elements of genocide: (1) act, (2) intent, (3) motive,
(4) victim type, and (5) perpetrator type. Important jurisprudential as well as
moral judgments lie at the heart of these two cases. In most national criminal law
systems, Lépine probably would receive a more severe punishment than Cruse
would receive. However, for now, these murder cases serve primarily as a way to
introduce the issues at stake for each element of the similar but different crime of
genocide. Indeed, later, we shall focus on the limitations these cases from national
criminal legal systems have for serving as models for international law. In the
meantime, let us consider the Lépine and Cruse cases.

3. Elements of the Crime of Murder (a) Act. To convict Lépine and Cruse
prosecutors had to prove that each defendant did something criminal (actus reus)
and that each of the accused committed their respective criminal acts with a
criminal mind-set (mens rea). An analysis of the criminal acts seems relatively
straightforward and noncontroversial. After all, Lépine and Cruse killed many
people, and national criminal law treats killing even one person as a serious wrong.
National systems simply define the serious acts of murder as the killing of a human
being. Still, questions arise even within this seemingly uncontroversial domain.
How should a legal system regard killing relative to other crimes? Does the
criminal act of killing deserve greater punishments than, let us say, kidnappings?

These and other questions regarding the criminal acts committed by Lépine and
Cruse carry over to the international law of genocide. It may seem obvious that the
core wrongful act for genocide is killing. However, a description of the “wrongful
act” for genocide turns out not to be simple and straightforward. For example, as
we shall see in Chapter 3, jurists have taken (unjustifiably as I shall arguc) many
types of acts other than killing to be acts of genocide in international law.

(b) Intent. In criminal law, prosecutors not only must prove that the accused
did a criminal act (actus reus), but they also must prove that the accused had a
“criminal mind.” Again, as applied to the Lépine and Cruse cases, the issue of
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criminal intent or mens rea at first seems uncontroversial. Lépine and Cruse
deliberately and not accidentally set out to kill many people. However, while each
one killed many individuals, the intents behind their acts differed by degrees if
not in kind. From the evidence, we can infer that Lépine's acts required more
deliberation than Cruse’s acts. Whatever intent Cruse had, it was far more short-
lived and flimsier than Lépine’s intent was as Lépine had carefully planned to kill
individuals over a significant length of time. Generally, state criminal codes
hold individuals such as Lépine with their well-formed, malign intentions to a
higher standard of criminal responsibility than they do those perpetrators such as
Cruse who act out of immediate rage and passion.

Is the mens rea required for genocide more like Cruse’s or Lépine’s level of
intent? As we shall see in Chapter 4, the mens rea for international criminal law
differs radically from the mens rea of national criminal law.

INTERNATIONAL LEGAL SYSTEMS

1. Crimes in International Law. Over the past century, the basics of a system of
international criminal law emerged. In the twenty-first century, international
criminal law has come of age. Lawyers can confidently appeal to and invoke a body
of law globally recognized as international criminal law. With the recent
establishment of the ICC, lawyers now can practice in an established, permanent
international criminal court. Still, we must admit that international criminal law
has not progressed to the point where we have anything comparable in any national
criminal system. However, we have enough of a system to explore its parts in some
depth and perhaps to affect its development. Should international criminal law
simply become a larger version of national criminal law? Alternatively, does
international criminal law deal with significantly different crimes?

2. Elements of the Crime of Genocide (see Appendix A). (a) Act. Oddly, one
relatively noncontroversial determination made in national criminal law systems
has proved problematic in international law. In most nation states. you probably
would not find any great disagreement over the proposition that killing deserves
greater punishment than kidnapping. You might expect to find roughly the same
comparative judgment in the context of international law. Yet, it is not so obvious
there. It may seem beyond dispute that killing is the central wrongful act of the
crime of genocide. However, if we look at the way jurists have interpreted the act
of genocide, we find that killing is only one of a number of acts that could
constitute genocide. We shall take on this issue in Chapter 3.

Another aspect of how to determine the nature of the criminal act for murder
and for genocide remains somewhat unresolved even though its resolution seems
relatively straightforward. The issue centers on the relevancy of the number of
victims. Should the number of victims be a central factor when considering the
gravity of the crime and the extent of the punishment? Lépine and Cruse not only
killed they also killed many human beings. Should it make any legal or moral
difference whether they killed one or many? Should the criminal law have greater
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punishments for serial killers than for single-victim murderers? Generally,
defendants like Lépine and Cruse who kill many individuals in a single incident
would receive more severe punishments than those who killed only one individual.
We can infer from this that for many national systems numbers count, that is, the
number of murder victims makes a legal and moral difference. Citizens seem to
agree that the law should impose greater criminal liability for first-degree serial
murders than for single murders. Yet, while this seems to be an accurate description
of approaches typically adopted nationally, the issue remains unsettled.

The number-of-victims issue arises in a slightly different manner with respect
to the crime of genocide. International jurists have voiced disagreements over
whether a single killing could constitute genocide. However, even entertaining
the possibility of single-victim genocide runs counter to something that lies at the
heart of genocide. What makes genocide a particularly abhorrent crime is not
only the killing but also the massive number of killings. At the international level,
the criminal act of genocide seems to differ from that of “ordinary™ single murder
in the number of victims. An act of genocide has many victims. In Chapter 3, we
shall explore ways in which the number of victims might make a difference in
genocide cases.

(b) Intent. A consideration of the crime of genocide involves a more preliminary
controversy over intent than debates over how to distinguish types or levels of
intent for the crime of murder. While national criminal law systems generally
accept the intent requirement for certain types of murder, international jurists
continue to debate whether to keep the intent element for the crime of genocide.
A number of commentators question the need for the intent element. In their view,
proof of the first element, the criminal act (actus reus), should suffice in obtaining
a conviction for genocide. These analysts find the intent requirement unnecessary
and unduly restrictive. Accordingly, once prosecutors successfully link a responsible
official to the genocide act of killing, they should not have the additional burden
of proving intent.

In Chapter 4, we present a case for the opposite position, wherein we argue for
retaining the intent element for the crime of genocide. There, however, as the
discussion unfolds, we shall find that something deeper lies beneath the “intent or
no intent debate.” The problem is not with the intent requirement per se but with
what international legal scholars typically think about intent. In pondering the
shape of an international criminal code, jurists rely too heavily on models
from national criminal codes. International criminal law needs a different sense
of intent than the one that operates in national criminal law systems. Again,
the crimes of murder and genocide only superficially appear parallel. Admittedly,
in genocide cases, individuals intentionally kill large numbers of people similar
to the way Lépine intentionally murdered the female students in the engineering
college. If, however, international criminal law focused only on the mind-set
of a relatively few individuals, it would miss the underlying dynamic that
produces genocide.
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The intent involved in genocide does not reside in an individual mind. Instead,
genocide intent emerges within collective structures, namely, in the policies of
governments and other types of organizations. After we make the case for the
intent requirement, we then describe the characteristics of this new sense of
organizational or corporate intent. International humanitarian law needs a view
of intent that differs fundamentally from the concept of individual intent that
underlies national criminal law. In summary, the “act + intent” formula used in
national criminal law, then, translates into international criminal law but only with
important modifications. The critical ingredients for genocide, then, include acts
of mass killing plus corporate intent.

(¢) Motive. The concept of intent captures a type of mental state whereas the
idea of a motive refers to the underlying reason or stimulus for the act. Lépine had
a hateful motive, but Cruse (presumably) did not. Descriptions of genocide
throughout history often highlight motive. In genocide jurisprudence, the concept
of motive serves as shorthand for the deeply embedded hatred that fuels genocide.
The venomous nature of genocide lies not only in the mass slaughter of individuals
but also in the reprehensible and loathsome hatred that motivated the killings. In
Chapter 5, we examine this particularly sinister aspect of genocide in detail.

(d) Victims. Earlier, we noted that Lépine had a better-formed intent than Cruse.
Now, we can see that this is, in part, because Lépine targeted members of a dis-
tinct group. Cruse did not target any specific group.

At the international level, we find perpetrators purposefully directing the
massive killings at certain types of victims. Historians and jurists have long
recognized that the victims of genocide are not just individual victims.
Genocide victims belong to certain types of groups. While analysts struggle with
the collective nature of the victims of genocide, they readily recognize that
genocide victims are not simply a loose, arbitrary collection of individuals. In
fact, the laws of genocide specify the group types for the crime of genocide:
perpetrators must direct their killings at members of religious, national, ethnic, or
racial groups. Interestingly, Lépine’s victim group, namely, women, does not fit
any of these categories. By comparing the victim groups of Hitler's Germany and
Pol Pot’s Cambodia, in Chapter 6, we explain why the genocide laws include the
groups that they do, and we propose a more general test to include groups not
specifically listed in the laws.

A determination of the victim's status affects the analysis of intent. In a given
case, information about a victim's status can significantly alter analyses of a
perpetrator’s intent. If a perpetrator consciously targeted members of a specific
group, then a case of mass murder begins to look more like a case of genocide.
General]y, an intent that targets a specific group is better formed than one that
does not. If the accused targeted a group itself, this indicates that a certain degree
of conscious thought and planning went into carrying out the actions. To single
out a group, the perpetrators must have deliberately reflected upon the actions
before undertaking them. It takes at least a modicum of thought to identify
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the group even when the target group’s identity is relatively well known
(e.g., women). In other cases, it would presumably take even more time and effort
to construct the contours of a more specific group (e.g., professional women).

(e) Perpetrators. So far, we have assumed that individuals have primary
responsibility for the crime of genocide just as they do for the crime of murder.
However, with genocide cases, it becomes increasingly difficult to only talk about
individual perpetrators in the same way that we talk about individual perpetrators
such as Lépine and Cruse in national criminal law. To carry out the purposeful
action needed for even partial extermination of a group, to direct the attack at a
group per se, a number of perpetrators need some form of organization, often in
the form of a state. While a single individual could carry out a partial exter-
mination of a group, genocides usually involve the work of organizations, thereby
implicating countless individuals. Generally, individuals commit murders,
whereas genocide usually takes place with the participation by or collusion of the
enormous power of a state. Since the Nuremberg tribunals, the literature contains
little examination of the collective nature of the perpetrators of genocide.
Motivated by a desire to establish individual responsibility for humanitarian
crimes, international jurists have failed to address the organizations to which
the perpetrators belonged. In Chapter 7, we show the disastrous humanitarian
consequences that result when we overlook the responsibility of criminal
organizations. Finally, we shall make proposals outlining ways to move toward a
different, restorative sense of justice.

CONCLUSIONS

Armed with a sound understanding of the elements, international criminal law
provides a vehicle for the international community to proclaim and to prove its
moral revulsion to “the most odious crime.” The analyses presented in the
following chapters are not merely of academic importance. This study makes
recommendations for modifications within the confines of the Genocide
Convention, the Rome Statutes, and other existing international laws governing the
crime of genocide. This strategy avoids the difficulties encountered by proposing
an entirely novel definition of genocide. To have an impact, a new definition of the
crime of genocide would require a multilateral treaty, which would be a formida-
ble undertaking. The prospects for statutory change at the international level have
become more difficult since the recently adopted definitions for the crimes under
the ICC’s jurisdiction repeat mistakes from previous treaties. For example, the
specifications of the elements of the crimes of genocide for the ICC repeat
the mistake of iterating a number of distinct acts, any one of which constitutes
genocide. If the crime of genocide can be any one of these harms other than the
harm of mass killings, then we have a diluted sense of genocide (see Chapter 3).

The case for a narrow interpretation of genocide runs counter to a growing
trend that sees an increasingly broader interpretation of genocide as somehow
legally, morally, and politically progressive. The expansive approach reads history
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as a testament to a continuous pushing out of the boundaries of full citizenship.
Accordingly, humanity morally progresses by recognizing more and more types
of suffering that warrant moral concern. In the twentieth century. the moral circle
has grown to bring women, slaves. and animals into it. Similarly, using this line
of reasoning, moral progress will take place by extending the scope of genocide
crimes to include not only the prototypical example of the Holocaust but also
other types of genocide against other groups. such as cultural genocide against
indigenous peoples. This study will attempt to counter the expansionist approach
by making a case for a narrow interpretation of the crime of genocide.

The growing jurisprudence from decisions of the Ad Hoc War Crimes Tribunals
both hinders and helps the interpretive proposals offered in this study. In many
instances, the decisions of the tribunals run contrary to recommendations made
throughout this study. Yet, the more acceptable the accumulative jurisprudence of
past tribunals becomes, the more receptive it becomes to analyses and recom-
mendations by legal and other scholars. Legal scholarship as expressed in law
review articles and books has had an overall positive influence on the develop-
ment of common law in the United States. The arguments below should help to
stimulate a similar body of legal scholarship that has only just begun to develop
in international criminal law. International criminal law provides a vehicle for the
international community to proclaim and to prove its moral revulsion to “the most
odious crime.” Minimally, this study should draw attention to the legal resources
available for developing a global ethics.
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Chapter 3

Genocide Act:
Mass Killings

Aritcle 6 Genicode

Article 6 (a) Genocide by killing
Elements
1. The perpetrator killed one or more persons.

Article 6 (b) Genocide by causing serious bodily or mental harm

Atrticle 6 (c) Genocide by deliberately inflicting conditions of life calculated
to bring about physical destruction

Article 6 (d) Genocide by imposing measures intended to prevent births
Article 6 (e) Genocide by forcibly transferring children'

—Rome Statute of the International
Criminal Court, 1998

Genocide is not war. It is more dangerous than war.’

GENOCIDE, ONE CRIME AMONG MANY?

We are told that the American soldier does not know what he is fighting for. Now,
at least, he will know what he is fighting against.*

—General Dwight D. Eisenhower after liberating

the Buchenwald concentration camp

Types of War Crimes

General Dwight D. Eisenhower, Supreme Commander of Allied Expeditionary
Ff)rces in World War II, only recognized the full horror of Nazi atrocities when
Els troops liberated the concentration camps. Eisenhower (known by the nickname

Ike”) then launched a publicity campaign to make officials and ordinary citizens
more aware of the depth and breadth of (what only later became known as)
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the Holocaust. At Eisenhower’s invitation, members of the American Congress
and the British Parliament visited the scenes of massive human destruction at
Buchenwald and Dachau. A joint US congressional committee report found it
difficult to find words to describe the magnitude of the crime:

We found the extent, devices. methods and conditions of torture almost beyond the
power of words to describe. They reached depths of human degradation beyond
belief and constituted no less than organized crime against civilization and
humanity for which swift, certain and adequate punishment should be meted out to
all those who were responsible [italics added].

Eisenhower also helped to bring the evidence of Hitler’s plans to exterminate
the Jews to the American public. Americans first watched scenes of these mass
murders through newsreels procured through lke’s efforts. Since 1945, through
the work of Eisenhower and other humanitarians, knowledge of the Holocaust has
spread throughout the world. Yet, despite its worldwide recognition, this “crime
without a name™ never fully achieved its rightful place among the many other
horrors and injustices that have occurred before and since. To see what is meant
by statements that give prominence to the Holocaust and similar crimes we first
need to determine what type of crime the Holocaust was. The nature of the crime
now readily identified as genocide begins to come to light when we compare it
with other types of crimes of a similar scale.

The Nuremberg Tribunal prosecuted three types of international crimes, which
curiously did not explicitly include the crime of genocide.

War crimes: namely, violations of the laws or customs of war. Such violations shall
include, but not limited to, murder, ill-treatment or deportation to slave labor or
for any other purpose of civilian population of or in occupied territory, murder
or ill-treatment of prisoners of war or persons on the seas, killing of hostages,
plunder of public or private property, wanton destruction of cities, towns, or villages,
or devastation not justified by military necessity.

Crimes against peace: namely, planning, preparation, initiation or waging of a
war of aggression, or a war in violation of international treaties, agreements or
assurances, or participation in a Common Plan or Conspiracy for the accomplish-
ment of any of the foregoing.

Crimes against humaniry: namely, murder, extermination, enslavement, deportation,
and other inhumane acts committed against any civilian population, before or during
the war, or persecutions on political, racial, or religious grounds in the execution of
or in the connection with any crimes within the jurisdiction of the Tribunal, whether
or not in violation of domestic lawx of the country where perpetrated.

It may seem surprising then that this list does not include (except by indirect
reference) the crime of genocide. Today, we immediately associate genocide with
attempts to annihilate an entire people. Extermination does appear as one of many
elements of crimes against humanity but only as one example of many other
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“inhumane acts.” Thus, we may conclude that the codification of the Nuremberg
crimes gave no particular prominence to genocide. In fact, the crime of genocide
had not even been given a legally recognized name at the time of the Nuremberg
trials. Among those types of crimes then considered as the gravest ones, genocide,
now widely regarded as one of the worst crimes imaginable, was the last to be
classified as a separate type. Paradoxically. it seems that. historically. international
law recognized the worst of these crimes last.

How do these Nuremberg crimes differ from to one another? The following
overly simplified descriptions provide an initial way to distinguish these crimes:
First, soldiers commit war crimes against other soldiers during wars. Second,
nations violate crimes against peace against other nations. Third, political as well
as military personal inflict crimes against humanity on civilian populations.
Finally, political/military leaders and their followers commit genocide against
certain groups. The sections that follow will refine these distinctions to help
provide a clear understanding of the war crimes, crimes against peace. crimes
against humanity, and, most importantly for our purposes, the crime of genocide.

Differentiating War Crimes

Over the course of the twentieth century, incidents of the four crimes and the
attention given to them have varied. At different times, one international crime
receives far greater attention than the others do. First, war crimes, then crimes
against peace (aggression), and finally, crimes against humanity have each had
their turn at the international center stage. This does not mean that any one crime
had exclusive and uncontested use of the spotlight. However, we can roughly track
periods when one type of crime gained prominence over the others. Before and
during both world wars, nations focused on war crimes (see Chapter 1). Among
the types of crimes we are considering, those crimes that are committed within the
context of combat (war crimes) have the longest history. The criminalization of acts
of nations (crimes against peace or aggression) followed this criminalization
of acts of the military. After World War 1I, the crime of aggression (and not
genocide) ascended to the top of the list.

This may sound too much like a weekly rating of the top rock songs. Yet, the
“hit parade of crimes’ has a serious purpose. It undermines some commonly held
beliefs. People. for example, think that the Allies fought World War II to halt the
spread of genocide and that the Nuremberg Tribunal (1945-1946) tried Nazis
leaders primarily for their role in the Holocaust. Contrary to these views, the
Allies regarded aggression (crimes against peace) as the worst crime committed
by Hitler and his regime during the war. The indictments at Nuremberg also
reflected this assessment, which our later analyses will show as mistaken. To
varying degrees, the Allies knew about the Nazi genocide, but its leaders never
gave this type of mass murder priority. Throughout World War 1I. the horrors
inflicted in the death camps had a secondary importance relative to the unlawful
state aggression engaged in by the German state. Only after the Nuremberg trials
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were underway did these judgments begin to change. Only when the Nuremberg
prosecutors presented pictures and other evidence did the “crime without a name”
begin to take on a legal life of its own.

Although genocide gained increasing recognition as a horrific crime through
the course of the Nuremberg trials, public outcries over genocide atrocities did
not completely translate into strong legal recognition of genocide as among
the gravest (if not the gravest) of injustices. Nevertheless, the Nuremberg
Tribunal made a number of advances with respect to the crime of genocide. The
Tribunal (1) made the first explicit use of the word “genocide” in its indictments;
(2) indirectly made reference to genocide under the category of “crimes against
humanity”; and (3) devoted a section of its findings to the “Persecution of
the Jews.”

However, each advance became tempered (and, at times, undermined) by other
considerations or developments. For example, although the term “genocide”
appeared in the indictment of the German war criminals, it did not occur either in
the Charter of the International Military Tribunal or in the Tribunal’s final opinions.
Further, the Tribunal interpreted crimes against humanity (which implicitly
included genocide) as a type of war crime. They adopted, in part, the classification
“crimes against humanity” to plug a legal loophole. The category “war crimes”
covered crimes done within the German state; “crimes against humanity”
encompassed those wrongs committed in German occupied territories not
captured by the “war crimes” category. Further, the Tribunal did not treat crimes
against humanity as a separate, independent category. Instead, the Tribunal
viewed crimes against humanity as an accessory crime to war crimes and crimes
against peace. As a result, the Tribunal did not regard genocide as a primary and
independent crime.

Overall, then, the Nuremberg Tribunal placed its emphasis not on crimes
against humanity but rather on crimes against peace, which it found to be “the
supreme international crime, differing only from other war crimes in that it
contains within itself the accumulated evil of the whole.” Crimes against
humanity played an even lesser role at the Tokyo trials than it did at the
Nuremberg trials. While the Tokyo Tribunal indicted suspects on crimes against
humanity, its judgments only addressed war crimes.” Thus, we can safely con-
clude that war crimes and crimes against peace received most of the attention
throughout most of the twentieth century.

At the end of the twentieth century, however, a change occurred, a shift away
from those types of crimes previously given prominence. Interestingly, crimes
against peace, once considered the worst of the international crimes, now have
diminished in importance. The Ad Hoc War Crimes Tribunals For The Former
Yugoslavia and For Rwanda, established in the 1990s, do not even have juris-
diction over crimes against peace. Further, while the codification of the 1998
Rome Statutes lists crimes against peace (largely at the insistence of the former
aggressor states Germany and Japan), the treaty did not specify the elements for
the crime against peace and, even more tellingly, made the use of this crime
dependent on possible future treaty negotiations for its possible implementation.
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The Tribunals for the Former Yugoslavia and for Rwanda (still functioning
today) have given increasing priority to crimes against humanity and genocide
compared to the attention they previously gave to war crimes and crimes against
peace. The International Criminal Tribunal for Rwanda (ICTR) ranked war crimes
as “lesser crimes™ compared to those “crimes which particularly shock the collective
conscience.” In 1999, the ICTR, in fact, made history as the first international
court to convict someone for genocide in the case of Hutu militia leader George
Rutaganda. The International Criminal Court for the Former Yugoslavia (ICTY)
increasingly has made nuanced distinctions among the four crimes. The ICTY
prosecutor, for example, charged the former Serbian leader Slobodan Milogevi¢
with sixty-six “grave crimes.” The charges covered three different types of
conflicts: the wars in Croatia (1991-1992), Bosnia (1992-1995). and Kosovo (1999),
However, the prosecutors only charged MiloSevi¢ with genocide in the war in
Bosnia and with crimes against humanity in the other two conflicts in Croatia and
Kosovo.” The war in Bosnia involved acts of genocide and crimes directly tied to
genocide. According to the prosecution, neither the war in Croatia nor the war in
Kosovo involved genocide or crimes tied to genocide.

While legal history reveals differences between genocide and other comparable
crimes, political history uncovers distinctions among different kinds of genocide.
Although historical trends are notoriously difficult to establish, shifts in the types
of genocides that have occurred since World War II do appear. The circumstances
under which perpetrators commit genocide have radically altered during that period.
From World War I1 to the present, genocide has gone from a crime committed along
with other major types of crimes to a crime increasingly committed independently
from those other crimes. The Holocaust took place within the context of a conven-
tional war. In contrast, many of the worst cases of mass killings since World War I,
for example in Cambodia in the 1970s, largely happened outside (or prior to) a
conventional war context. Cambodia’s “killing fields™ had little in common with
what we think of as typical warfare. At that time, Cambodia’s rulers, known as
Fhe Khmer Rouge, killed hundreds of thousands of their citizens when no one,
including the victims, waged any form of war or revolt against them. Although a
more complicated situation than Cambodia, Rwanda’s 1994 genocide also
exploded outside the context of a conventional war among states. Thus, throughout
the twentjeth century, genocide has increasingly become recognized as a devastating
force in its own right, an independent horror among horrors.

We also can detect shifts in attitudes toward the crime of genocide. The relative
weight and importance given to genocide changed dramatically during the twentieth
century.® The century began with two genocides that remain largely ignored even
today—the Hereros (1904) and the Armenians (1915-1916). Slowly, throughout
the century, the international community gave higher priority to prosecuting
the crime of genocide. This then supports the claim that genocide has only
rece_m]y begun to take its place of infamy as “the most odious scourge.” Thus,
the international community has taken some time to admit that genocide is far
“"Orse than the crimes typically committed during conventional wars. However,
Since the September 11, 2001 attacks in the United States, the formerly growing
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attention given to genocide has begun to diminish in the face of another crime,
namely terrorism.

Before the attacks on the Pentagon and the World Trade Center, jurists had
classified terrorism along with drug trafficking as “treaty crimes.” It proves
instructive to examine discussions about terrorism even as recent as the 1990s. In
1998, the nations of the world met at the Rome Conference called to establish
an international criminal court. During the discussions, Algeria, India, Israel,
Libya, and Russia argued that the new international criminal court should have
jurisdiction over the crime of terrorism. Other states, however, opposed this court
hearing terrorist cases. Their opposition rested on a comparative judgment that
they had made about the seriousness of different crimes. They thought that the
crime of terrorism was not serious enough to warrant a place on the same list as
war crimes, crimes against peace, and crimes against humanity. In other words,
they regarded terrorism as a relatively minor crime. Given the subsequent
September 11th terrorist attacks, did these countries drastically underestimate the
harmful impact of terrorist acts? Alternatively, did the peculiarities of these
attacks lead to an overestimation of the crime of terrorism? Attempts to answer
these important questions would take us too far from our main topic. The 1998
discussions among nations, however, nicely illustrate historical shifts over which
crime or crimes the international community considers the most serious. Later, we
shall see that the developments up to 2001 followed an overall defensible pattern.
Perhaps, the 2001 terrorist attacks did not change the world as dramatically as
many American analysts and leaders at the time projected. However, as we shall
see, 9/11 did have a dramatic affect on international criminal law. Only time will
tell if the impact proves reversible.

The 1998 Rome Conference also provides a good illustration of another
critical dimension of legal analysis, the central importance of definitions (see
Appendices A, B). The jailing and execution of individuals hinge on how jurists
fit their acts to the crime as defined by the law. Ironically, at the Rome Conference,
the United States and the League of Arab States objected to including terrorism
within the court’s jurisdiction because they thought that nations could not find a
mutually agreeable and legally adequate definition of the crime of terrorism. Now,
of course. the US government has no difficulty in readily identifying terrorist acts
and terrorists. We shall turn our energies to finding the most defensible definition
of another crime, namely the crime of genocide. It seems easier to define genocide
than terrorism. Yet, exactly which acts should fit within the reach of the crime
of genocide?

GENOCIDE, EVERYWHERE OR NOWHERE?

On the Importance of Defining Crimes

“Race mixing.” drug distribution. methadone programs; and the practice of birth
control and abortions among Third World people; sterilization and “Mississippi
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appendectomies” (tubal ligations and hysterectomies); medical treatment of Catholics:
and the closing of synagogues in the Soviet Union.’

The denial of ethnic Hawaiian culture by the American run public school system in
Hawaii, government policies letting one race adopt the children of another race,
African slavery by whites, South African Apartheid. any murder of women by men,
death squad murders in Guatemala, deaths in the Soviet gulag, and, of course, the
Jewish Holocaust.'?

What acts of injustice qualify as genocide? A quick survey of how different
writers use the word “genocide” shows little agreement over which acts to include
as instances of crimes of genocide. The quotations cited above illustrate the
wide range of acts, from the use of birth control to killings by death squads, that
analysts think worthy of the label “genocide.” This widespread use of the geno-
cide label indicates something about the strong rhetorical force that the word
genocide has. Political activists representing many movements grab onto the
word genocide to demonstrate the gravity of their particular harm or injustice.
They hope that the association of their plight with that of Holocaust and other
recognizable genocide victims will provoke a quick and powerful response from
the international community. Yet, these loose associations seldom help their
causes. Instead, calling whatever one wants genocide only serves to undermine
the rhetorical force and moral strength still found in the idea of genocide. If we
want to retain whatever power that is still left in the concept of genocide, then
we need to reign in the loose talk and settle on a narrow definition of the term.

While the over-extensive use of the genocide label diminishes its impact, the
under-use of the label has had more far-reaching and devastating consequences.
In 1994, the Clinton administration persistently refused to use the word “geno-
cide” to describe the mass killings in Rwanda. A telling exchange occurred
between a Clinton administration spokeswoman and a reporter:

Question: So you say genocide happens when certain acts happen and you say that those
acts have happened in Rwanda. So why can’t you say that genocide has happened?

Ms. Shelley: Because, Alan, there is reason for the selection of words that we have
made, and I have—perhaps I have—I'm not a lawyer. I don’t approach this from the
international legal and scholarly point of view. We try, as best we can, to accurately
reflect a description in particularly addressing that issue. It's—the issue is out there.
People have been obviously looking at it."!

Later, during the same briefing, a spokesperson for the State Department
explicitly refused to use the word “genocide™ to describe the situation in Rwanda
because “there are obligations which arise in connection with the use of the term.”
Many commentators contend that if a situation qualifies as genocide, then nations
have an obligation to intervene. The United States carefully avoided the “g” word
to describe the slaughter of over 800,000 mostly Rwandan Tutsis by Hutu militants.
pisagreements over when to use and how to define “genocide” undoubtedly
Increased the longevity and brutality of the slaughter in Rwanda.'*
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The problems of over-use and under-use of the genocide label provide a strong
incentive for wanting to settle on a core area of agreement about what constitutes
genocide. We first need to find a description of those acts that most reasonable
people would agree to label as acts of genocide, irrespective of whatever other
acts they may want to call genocide. Agreement about what acts lie at the core
of genocide would improve matters immensely. A precise, core definition of
genocide would help policy makers sort out the harms that qualify as genocide
from those that do not. By narrowing its scope, the word would retain its rhetorical
force. Further, political leaders would have clear guidelines for when to intervene.
Armed with a clear sense of genocide, world leaders could make a sensible assess-
ment of when it would be required to take action to stop an on-going genocide.
In addition, courts could avoid dealing with an unruly array of genocide claims.

This chapter lays out the case for accepting one type of act as constituting the
core of any genocide act. Acts of killing make genocide particularly loathsome
relative to most other crimes. Further, it is not only a killing nor a few killings, it
is the massive number of killings that spring genocide ahead of other despicable
criminal acts. In essence, massive killing is the stereotypic, classic form of genocide.
This means that even acts that would otherwise warrant criminal prosecution
would not be genocide unless they involved actual (or perhaps imminent) mass
killings. By weeding out the many questionable actions that political activists call
genocide, a narrow interpretation of what acts constitute genocide runs of the risk
of excluding too much. The narrow approach may yield more than we bargain for
by excluding some very serious crimes from the genocide category.

A campaign to elevate the status of rape in international law has raised
troublesome challenge to an approach that limits the scope of genocide. The
movement to push the international community to take the crime of rape more
seriously has grown steadily, and, most significantly, it has recently achieved
considerable success. Like so many similar movements, some of those who have
tried to elevate gender crimes to a higher, more serious level have used the strat-
egy of calling rape genocide. At this stage, let us simply outline the argument
against this type of strategy. A limited sense of genocide can enhance rather than
diminish the gravity of some crimes. Our envisioned international justice system
would regard some criminal acts such as rape as among the most serious because
of the connection these acts have to the crime of genocide. Those who accept our
proposed narrow interpretation of what constitutes an act of genocide would treat
crimes such as rape as having a considerable degree of gravity in those cases
where those crimes have a proven connection to mass killing. Within the inter-
national criminal code, the recognition of the severity of some crimes, then, would
increase because of the connections those acts often have to the core genocide
act of massive killings. In summary, a narrow definition of genocide as mass
killings would exclude many acts currently classified as genocide acts, but it
would also treat other formerly neglected criminal acts (such as some forms of
rape) more seriously.
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At this stage. many will wonder just how we intend to carry out this project.
The prospects for making radical changes in current international treaties are
remote, and the probabilities of implementing new treaties are low. A more
practical strategy is to keep the analysis and proposals within the bounds of
established international law. More specifically. then, we shall make every effort
to correct inconsistencies among already accepted international legal frameworks,
including the following: the Genocide Convention, the jurisprudence of the
tribunals on the Former Yugoslavia and Rwanda, and the statutes governing
the new International Criminal Court (ICC). The words contained in these legal
documents and judicial opinions are subject to future interpretations. These
“doors of interpretation” provide a large enough opening for making radical but
feasible and sensible changes in international law. Our proposals about the
elements needed to charge someone with the crime of genocide. then, serve as
recommendations to jurists, scholars, and politicians about how they should
interpret the laws governing genocide.

Definitional Progress

“Genocide” comes from the Greek genos meaning “race, nation, or tribe,” and
from the Latin caedere meaning, “to kill.” Raphael Lemkin, a Polish Jewish jurist,
first coined the term in 1944.'% Lemkin primarily applied his analysis to Nazis war
crimes during World War II. During the formative years of the United Nations,
Lemkin led a one-man campaign to make genocide a crime under international
law. On December 9, 1948 (one day before the adoption of the Universal
Declaration on Human Rights), the UN General Assembly approved the Genocide
Convention by a vote of 55 to 0. In 1951, the Genocide Convention entered into
force. Over one hundred states have since ratified it.'* The United States, typically
slow to accept international human rights treaties, ratified the Genocide Convention
in 1988.1

As discussed above, the phrase “crimes against humanity” in Article 6(c) of
the London Charter that established the Nuremberg tribunal included acts
of genocide,' but the Charter’s provisions restricted the application of crimes
against humanity to situations involving an international war.'” This meant that
international law would not recognize mass killings as genocide if they occurred
in the midst of a civil war. Yet, genocide does not always occur in the midst of
an international conflict. In recent times, genocide increasingly erupts during
civil strife within a nation. A civil war in Rwanda, for example, provided the
context for its 1994 genocide. With the adoption of Article I of the Convention
on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention). the United Nations cured this defect in the London Charter
by explicitly recognizing the potential for genocide to occur “in time of peace or
in time of war.”'¥ The drafters of a 1998 Rome Treaty reaffirmed this broader
interpretation.
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KILLING: THE CENTRAL WRONG OF GENOCIDE

The Case for Killings

Although both national and international criminal law systems require proof of
a criminal act, they have different perspectives on the relationship between the act
and the actor. National or state prosecutors must prove that a defendant directly
committed a criminal act such as murder. In contrast, although international pros-
ecutors must prove that a criminal act such as genocide occurred, they do not have
to prove that the accused physically carried out genocide acts. For individual
accountability in international law, it would suffice if the accused ordered others
to carry out the acts or occupied a position of power and responsibility for acts
committed by others. While prosecutors need not show that a responsible official
personally engaged in the criminal action, they must show a link between the
official and the action.

It is important to distinguish an official who commits acts of genocide and one
who fails to prevent genocide. International tribunals do not always clearly separate
the commission of a crime from the omission (i.e., the failure to prevent a crime).
The ICTR Trial Chamber found Jean Kambanda, Prime Minister of the Interim
Government of Rwanda from April 8, 1994 to July 17, 1994, guilty of genocide
“by his acts or omissions.”"® The word “omissions” in this context is misleading as
the governing statutes only empower prosecuting officials for the commission of
genocide acts. As head of the government during the massacres, the tribunal should
have charged Kambanda with committing genocide, not for his failure to prevent it.

What acts does international law recognize as acts of genocide? All codifica-
tions of the laws of genocide agree that five types of acts meet the requirements
of genocide. They further agree that killing is only one of many types of acts
that constitute genocide. Article II of the Genocide Convention (1948) lists the
following acts of genocide:

(a) Killing members of the group.
(b) Causing serious bodily or mental harm to members of the group.

(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part.

(d) Imposing measures intended to prevent births within the group.

(e) Forcibly transferring children of one group to another group.?

Article 6 of the ICC repeats the acts listed in the earlier Genocide Convention (see
Appendix A):

(a) Genocide by killing.
(b) Genocide by causing serious bodily or mental harm.

(¢) Genocide by deliberately inflicting conditions of life calculated to bring about
physical destruction.
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(d) Genocide by imposing measures intended to prevent births.
(e) Genocide by forcibly transferring children.

Commentators have taken each of the acts listed in Article 6 as a separate act
of genocide. By implication, then, all of the acts represented separately on the list
are on par or, at least, on the same footing. “Killing members of the group” and
“imposing measures intended to prevent births within the group” would each
qualify, independently, as acts of genocide. However, do items (a) through (e)
appear in any meaningful order? All of the codifications of the laws of genocide
list the act of killing first. The act of killing may come first on these lists for good
reasons. Perhaps the lists order the items as a series of gradations of harms begin-
ning with “’killing members of the group.” We content that this element comes first
because it represents the crucial core ingredient of genocide.

Correlatively, the other acts listed in Articles 6(b—e), although listed separately
from the act described in Article 6(a), do not constitute distinct, independent
categories of genocide acts. Etymology provides an important clue for finding
the basics of a genocide act. Given the word’s derivation from the Latin caedere
(“to kill"), whatever else genocide encompasses, it should include the act of killing.?!
Therefore, the other acts (b—e), although listed separately from (a) (“killing”),
should not signify distinct, independent categories of acts of genocide.

An interpretation that places killings at the core of the crime of genocide seems
contrary to the dominant position taken during the drafting stages of the 1948
Genocide Convention. Let us turn to the drafting stage of this multilateral treaty
for insights into how to interpret the law. The debates during the drafting of the
Genocide Convention took some steps toward narrowing the acts that would qualify
under the heading of genocide. Some national representatives to the Convention
tried to add the following separate article on cultural genocide:

In this Convention genocide also means any deliberate act committed with the intent
to destroy the language, religion or culture of a national, racial or religious group on
grounds of the national or racial origin or religious belief of its members such as:

L. Prohibiting the use of language of the group in daily intercourse or in schools
or the printing and circulation of publications in the language of the group;

2. Destroying or preventing the use of libraries, museums, schools. historical
institutions and objects of the group.

A majority of the state representatives rejected this proposal to add cultural
genocide to the list of genocide acts. To help forge agreement among the
delegates, the drafters decided to limit the acts of genocide to essentially physical
acts. According to the majority view, although cultural genocide may lead to
Physical genocide, the two are quite distinct. Destruction of a culture does not
entail destruction of any or all members of that culture. Cultural genocide, as we
shall soon see, does not rise to the same magnitude of horror as physical genocide.
On a scale of group harms, prohibiting the use of a group’s language ranks far
below physically harming individuals because of their group identity.
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The drafters of the Genocide Convention did not explicitly complete their task.
They took the first step in the narrowing process by omitting cultural genocide
as a type of genocide act. Yet, even narrowing genocide per se to essentially
physical acts makes the scope of genocide acts too broad. All of the acts included
in the list consist of physical acts.

The drafters, however, further narrowed the range of genocide acts by listing
the physical acts in a definite order with the act of killing occurring first. They
implicitly accomplished what they had explicitly done by confining genocide acts
to physical acts. The Genocide Convention and the Articles of the ICC put the act
of Killing first on the list of genocide acts. Therefore, these factors support
the interpretation that the drafters of the Genocide Convention intended to view
genocide as consisting primarily of a certain type of physical act, namely, killing.
The other nonlethal physical acts appear on the list because they most often occur
in conjunction with genocide killings.

By appealing to political realities and practical difficulties, we could ignore the
next challenge to determining how the different types of genocide acts relate to one
another. Practical people often remind the idealists among us about the enormous
difficulties involved in achieving international consensus. However, the appeals
to realism and pragmatism seem out of step with recent accomplishments. If an
attendant pessimistic attitude had ruled international treaty making, the ICC
would never have become a reality. Let us proceed, then, to determine how the
separate listed acts relate to one another.

One strategy tor meeting the challenge is to show the unwanted consequences
that follow if we adopt the opposite interpretation and treat all acts on the list
equally. Each of five listed acts. then. would have the same legal and moral status.
Consequently. any given genocide act (killing) would rank no higher legally or no
worse morally than any other listed act (imposing measures intended to prevent
births). This would lead to the bizarre conclusion that the Nazi sterilization
campaign against the “mentally defective™ ranks on par with the Holocaust
Killings. Presumably. no one would tind these results acceptable.

Further, treating non-Killing acts as acts of genocide has unacceptable
implications. The acceptance of acts set forth in Article 6 (a) through (e) as types
of genocide undermines a distinction between lethal and nonlethal harms. Items
(b) through () involve nonlethal forms of harm to individuals because of their
group identity. While we should condemn harm to group members. we also
should distinguish nonlethal harm to a group from lethal harm to members of a
group.=* Those who kill a member of a group commit a lethal harm. Those who
prevent the births of members of a group or any of the other acts listed under (b)
through (e) commit nonlethal harms. The acts that fall under items (b) through (e)
may have ties to the Kitlings included under item (a). International criminal law
should treat the acts listed under (b)Y through (e) more severely according to
whether the acts oceur in conjunction with genocide killings. However. it should
not construe the nonlethal group harms (b—e) as independent acts of genocide.
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“Genocide by killing” stands apart from the other listed acts in another way
(see Appendix C). It is difficult to imagine any circumstance that would Jjustify
“genocide by killing.” In contrast, with some of the other acts, we even can
envision scenarios where it might be justifiable to carry them out. For example,
the act described under (c) refers to deliberately imposing conditions designed to
bring about the physical destruction of a group. The phrase “physical destruction”
refers, not to the physical destruction of individual members of a group, but to the
physical destruction of the infrastructure needed to support and sustain a group.
However, under some circumstances, it may be justified “to destroy, in whole
or part, a national, ethnic, racial or religious group, as such” by *(c) deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part.”

A concrete case illustrates a situation where it may have become justifiable to
commit a form of cultural genocide, that is, to destroy a certain group. In the
1990s, Japan had to take action against a terrorist organization, AUM Shinrikyo
(AUM or “Supreme Truth”), a doomsday cult.”* On March 20, 1995. members of
AUM released sarin, a deadly nerve gas, in a Tokyo subway, killing twelve and
injuring scores of other passengers. Although the Tokyo subway incident was the
most spectacular, AUM members had a history of violent acts. In 1989, an AUM
member murdered a mother, her fourteen-month-old son, and her husband, a
young lawyer who was preparing to sue the cult. Members of Japan's Diet called
for the destruction of this doomsday cult. The government withdrew official
recognition of AUM as a religion. Many towns refused to allow AUM members
to register so that they could not qualify their children for schools or their families
for community services.

If we accepted that each listed item could qualify as an act of genocide, then the
destruction of a group’s culture. such as AUM’s, would qualify as genocide. Yet. the
AUM Case presents a situation where cultural genocide (the destruction of AUM)
might be justifiable. The Japanese government decided against applying anti-
subversion laws to AUM that would have prohibited AUM from meeting or
otherwise operating as an organization.> While a complete ban on AUM may not
prove justified, we can conceive of rationally and ethically acceptable grounds that
wouid justify eliminating an organization. The AUM case offers a plausible scenario
Wht.tre it may have been justified “to destroy, in whole or part, a national, ethnic,
racial or religious group, as such” by “(c¢) deliberately inflicting on the group
conditions of life calculated to bring about its physical destruction in whole or in
part.*? [ sharp contrast, genocide, in the sense of intentionally killing group mem-
bers because of their group affiliation, is not justifiable under any circumstance.”’

Unfortunately, a scenario that imagines a state under worse conditions than those
experienced by Japan may have become a reality with recent terrorist attacks on
the United States. Some analysts regard the United States as justified in its efforts
to eliminate the terrorist organizations responsible for the attack or to annihilate
any terrorist organization. The United States has defensible justifications under
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international law to take measures to eliminate terrorist organizations that engaged
in the killings. Disbanding an organization (perhaps justifiable in the Japan and
US cases) does not mean executing its members. Killing members of terrorist
organizations because of their perceived membership has no justification.
Intentionally killing group members because of their negatively perceived group
affiliation is not justifiable under any circumstance.

If we have successfully argued for demanding that the crime of genocide
minimally and centrally include acts of killing, we will have accomplished a great
deal. Rather than extending the notion of genocide to include cultural genocide
and other nonlethal acts, as many have proposed, this narrow definitional
interpretation places killing as the core act of genocide.” The other nonlethal acts
listed in Article Il of the Genocide Convention and in the ICC’s Articles occur on
the list along with the lethal act of killing because they often occur in concert with
these killings (see Appendix C). However, even some criminal acts not explicitly
listed in items (b—e) would be regarded as more serious when they occurred in
concert with genocide killings than if they happened by themselves. Until the
recent success of a campaign to have rape considered as a war crime, mass rapes
such as the Rape of Nanking did not fall under any of the acts explicitly listed in
the Genocide Convention. On a scale of grave harms, mass rapes should fall at least
on the same level as forced adoptions and forced sterilization. In the following
section, we shall argue against treating rape as genocide while trying to highlight
the gravity of mass rapes because of their common tie to genocide killings
(see Appendix C). Then, after examining cases of mass rape, we shall show that
the act of genocide consists of a certain kind of killing, mass killing.

The Case against Rape as Genocide

1. The Rape of Nunking. Japan’s military committed numerous atrocities during
the capture of the city of Nanking in China, killing over 200,000 and committing
rapes against over 20,000 women from the ages of 8 to 70. Foreigners living in
Nanking at the time formed the International Committee for the Nanking Safety
Zone, which saved 200-300,000 refugees, almost half of the Chinese population
in Nanking. John Rabe and Wilhelmina (Minnie) Vautrin, leaders of the Safety
Committee, deserve special notice for they saved hundreds of thousands of lives.
Rabe, a German businessman who worked for the German industrial giant Siemens,
chaired the committee.”

It may come as a surprise to learn about Rabe’s Nazi party affiliation.
According to Rabe, “The Japanese had pistols and bayonets and 1. . . had only party
symbols and my swastika armeand.”*" His Nazi credentials proved valuable for
humanitarian purposes. For example, after Rabe informed Hitler of the atrocities
committed by the Japanese military, the Japanese limited its previous indiscrimi-
nate bombing campaign to military targets. Rabe returned to Germany, bringing
film of the atrocities with him. The Nazi party decorated him, but the Gestapo
interrogated him. Siemens sent him off again, this time to Afghanistan. After the war.
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he returned to Germany only to become a victim of the de-nazification process.
A German acquaintance denounced him as a member of the Nazi Party, the
National Socialist German Workers Party (NSDAP). A de-nazifying commission
of the British sector first rejected but later granted his appeal. The survivors of the
Nanking massacre raised money and sent food to Rabe after they learned that his
legal ordeal had impoverished him.

Minnie Vautrin, “The Living Goddess of Nanking,” who was raised in Secor,
Ilinois and graduated from the University of Illinois, became President of Ginling
College in Nanking. Vautrin saved countless lives (mostly women) in Nanking.
However, facing a difficult dilemma, she made a Faustian bargain by granting a
Japanese “request” for a few prostitutes from among the many female refugees
she protected. She indirectly became part of the Japan’s military practice of
having comfort women accompany the troops as a way to prevent future rapes in
Nanking. Sadly, Japan’s first Comfort House opened in Nanking in 1938.

The International Military Tribunal for the Far East, Tokyo War Crimes Trials
prosecuted twenty-eight military and political leaders, including Hirota Koki,
Matsui Iwane, and Akia Muto. Hirota Koki served as Japan’s Foreign Minister at
Fhe time of the Rape of Nanking. Joseph Grew, the US Ambassador in Tokyo,
informed Hirota of the atrocities in Nanking. As Japan's Foreign Minister,
Hirota went to Shanghai to investigate reports of the atrocities in Nanking and
sent the following message, intercepted by US intelligence, to his contacts in
Washington, DC:

Since return (to) Shanghai a few days ago I investigated reported atrocities
committed by Japanese army in Nanking and elsewhere. Verbal accounts (of)
reliable eye-witnesses and letters from individuals whose credibility (is) beyond
question afford convincing proof (that) Japanese army behaved and (is) continuing
(to) behave in (a) fashion reminiscent (of) Attila (and) his Huns. (Not) less than three
hundred thousand Chinese civilians slaughtered, many cases in cold blood.*'

Manui Iwane, Commander of Central China Expeditionary Force, was not present
during the invasion of Nanking by Japan. Akia Muto, Chief of Staff to General
Yamashita, was only in Nanking a short period, from December 14-25, 1937.
Despite the distant association of these three individuals to the crimes committed
In Nanking and elsewhere, the Tribunal sentenced them to death. Hirota. Matsui,
af?d_ Muto died by hanging on December 23. 1948. Hirota Kiko was the only
civilian executed by the Tokyo Tribunal. However, the Tokyo Tribunal did not
Prosecute Lieutenant General Prince Asaka, a member of Emperor Hirohito’s
royal family, who had taken actual command of the invasion of Nanking.

. ]f we assume that the Tribunal produced unblemished indictments for the mass
killings in the Nanking case, we would still have to conclude that the accused did
hot commit genocide. While those properly accused of the crimes did commit mass
killing, they lacked the requisite intent (see Chapter 4) to eliminate a designated
group (see Chapter 6). Although one of the leading authorities on the Rape of
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Nanking, the late Iris Chang, sometimes referred to the episode as genocide, she
has admitted that “no Japanese equivalent of a *final solution® for the Chinese
people” exists.*? In other words. a tribunal could not reasonably infer that Japan
had instituted a policy to commit genocide against the Chinese people.

However, let us assume that the massive rapes in Nanking would satisfy an
intent requirement. It follows, then, that if rape constitutes one of the acts of
genocide, then rape would constitute genocide. Should international criminal
courts prosecute individuals for rape as a crime of genocide? Law professor
Catherine MacKinnon and others have led a fight to incorporate the crime of
rape fully into humanitarian law.** For MacKinnon, rape is a form of genocide
against women. A well-reasoned ICTR case will help to situate the crime of rape
alongside the crime of genocide while, contra MacKinnon, not treating it as
genocide per se.

2. Rape in Rwanda. In the Akayesu case, the ICTR developed a sophisticated
position on the rape-as-genocide issue that other tribunals should follow.** From
April 1993 until June 1994, former schoolteacher Jean Paul Akayesu served as
mayor (bourgmestre) of the Tuba commune. Rwanda has four administrative
levels from lowest to highest: cells, sectors, communes, and prefectures. When
the genocide broke out in April 1994, hundreds of displaced civilians, mostly
Tutsis, sought refuge in the commune under Akayesu’s authority.* Witnesses
testified that Akayesu failed to prevent the Interahamwe (the militia) from
committing the rapes in the compounds under his supervision. Further, they
testified that in some cases he aided and abetted the sexual violence. The Trial
Chamber found Akayesu guilty of the charges of genocide and rape.

Most importantly, however, a careful reading of the opinion shows that the
court did not find the accused guilty of rape as genocide.

Sexual violence was an integral part of the process of destruction, specifically
targeting Tutsi women and specifically contributing to their destruction and to
the destruction of the Tutsi group as a whole (731)... Sexual violence was a step in
the process of destruction of the Tutsi group—destruction of the spirit, of the will
to live, and of life itself (732). ...[1]t appears clearly to the Chamber that the acts
of rape and sexual violence, as other acts of serious bodily and mental harm committed
against the Tutsi, reflected the determination to make Tutsi women suffer and to
mutilate them even before killing them, the intent being to destroy the Tutsi group
while inflicting acute suffering on its members in the process (733).

Thus, the court found the rape incidents in question integrally intertwined enough
with the primary genocide act of mass killing to qualify as part of the genocide.®
While rape clearly fits the description of one of the listed acts in the genocide
provisions (item (b) “causing serious bodily or mental harm”), rape, according t0
the Trial Chamber, (only?) becomes a genocide act when it is shown to be an inte-
gral part of the primary genocide act of killing. Unlike a court trying the Nanking
rape cases, the court in Akayesu first had established an independent charge of
genocide before making a finding on the rape charges. Presumably, a court trying
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the Nanking rape cases could not have followed a similar path as it would not have
had the primary first element, namely. proof of genocide killings. Although the
findings and analysis of the Trial Chamber in Akavesu deserve high praise, what
it did not establish deserves particular mention. It did not establish grounds for
treating rape as an independent genocide act.

MASSIVE KILLING: SHOULD NUMBERS COUNT?

When someone kills a man. he s put in prison. When someone kills twenty people,
he is declared mentally insane. But when someone kills 200,000 people, he is invited
to Geneva for peace negotiations.*’

After the first death there is no other.™

The drafters of the ICC’s articles took a different position than those who
drafted the 1948 Genocide Convention on whether and how courts should regard
the number of victims in genocide cases. In debates over the Genocide
Convention, a consensus emerged. Although commentators admitted that it would
be difficult to specify a threshold of how many killings constituted genocide. they
also generally agreed that genocide required some significantly high number of
killings. The 1998 Rome Treaty took a different approach to the issue of victim
numbers. The ICC Article 6(a) states that “The perpetrator killed one or more
persons. .. ” If courts interpret this phrase literally. the killing of a single individual
could suffice for a genocide charge. This interpretation runs counter to a common
view that finds part of the particularly horrific nature of genocide to lie in the mass
number of deaths it brings.

Genocidal killings become difficult to fathom if not for any other reason than
simply because of the enormous number of killings involved. It defies the
imagination to consider thousands if not millions of dead victims from genocide.
Consider the following death statistics: six million Jews and five million “other
victims” in Nazi Germany, two to three million deaths in Cambodia, and nearly one
million slaughtered in Rwanda. The punishments handed out for the commissions
of these crimes do not reflect the staggering numbers of victims of these crimes.
Raphael Lemkin, the one credited with coining the term “genocide.” posed a
disturbing question that has yet to receive the response it deserves: “Why is the
killing of a million a lesser crime than the killing of a single individual 7"* Philip
Gourevitch, a journalist who covered the aftermath of the genocide in Rwanda,
offered the following reflections: “When a man kills four people. he isn’t charged
with one count of killing four, but with four counts of killing one and one and one
and one. He doesn’t get one bigger sentence, but four compounded sentences, and
if there's a death penalty. you can take his life just once.™*

Yet, despite the discrepancies in numbers, the killing of a single individual
often receives greater attention and sometimes more severe punishment than the
killing of millions of individuals. As an example of a misplaced focus, the media
gave more coverage to the killing of two individuals in the O. J. Simpson murder



60 THE LAWS OF GENOCIDE

trial than it did to the genocidal slaughter of 800,000 in Rwanda, which took place
around the same time. Yet, the genocide in Rwanda should rank as a worse crime
than the crimes involved in the Simpson case. To rephrase Lemkin’s question,
“Why is the killing of nearly a million individuals in Rwanda a lesser crime than
the killing of two individuals in the Simpson case?” Admittedly, the question is
not entirely fair, but it raises a critical issue. While it may be difficult to prove that
two murders are worse than one, the gravity of one million genocidal deaths
surely should outweigh any single digit count of victims. The sheer number of
deaths should count, legally and morally, for something.

While it proves difficult to defend any particular number threshold, it should be
noted that the question of numbers may serve to disqualify some instances of
mass killing as genocide. On a number of occasions during Rwanda’s civil war
(prior to the 1994 genocide). human rights organizations and UN representatives
had labeled separate instances of the killings of hundreds as genocide. The
lowering of the numerical threshold in this way contributed to the reluctance
of the United Nations to call events after April 1994 genocide.*!

Numbers should make a difference in assessing the gravity of the harms,
especially when the victim numbers reach the millions. Yet, obviously, numbers
cannot be the only factor, particularly when it comes to the legal finding and to
the related moral condemnation of the killings. While genocide usually involves
incredibly large numbers of victims, its prosecution does not and should not
require them. Under certain circumstances, the killing of a few could conceivably
qualify as genocide under current international law. More importantly, a large
number of deaths do not and should not automatically qualify as genocide acts.
The devastation of nature, the rampage of disease, and the ravages of war
sometimes involve larger numbers of victims than genocide. Yet, genocide stands
out among these disasters as a peculiarly sinister, purposeful human act that has
no reasonable justification or defensible redeeming feature.

In general, it seems reasonable to maintain that the higher the number of
killings, the easier it is to make a prima facie case for the commission of genocide.
There are exceptions to this standard as well. Certain circumstances dictate
suspending the “number’s game,” as critics call this aspect of a comparative
analysis. In some cases, the killing of only a few group members might satisfy the
actus reus requirement for the crime of genocide. For example, the perpetrators
might have limited their killings to the leaders and to those in high authority
within a persecuted group. The US understanding of its ratification of the
Genocide Convention goes against the generally accepted view by requiring that
the perpetrators directed their killings against the whole or substantial part of a
group. This interpretation would 1equire a high numerical threshold for genocide.
The debate over small or large numerical thresholds has potential critical policy
implications. With a small numbers threshold, the international community
might act too soon. However, with a high numbers threshold, the international
community becomes prone to a far greater danger, namely, taking action too late.
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The 1998 Rome Treaty. establishing an International Criminal Court, resisted the
US understanding and reaffirmed the more defensible idea of a continuum.*

CONCLUSION

A judicious application of a careful rendering of genocide’s element will do
a great deal to retain the force and power of the genocide label. Otherwise,
“genocide™ will become “too may things to too many people,” making it legally
and politically useless. International law provides an excellent forum for keeping
“genocide” within its limits. While a wide variety of discriminatory acts surround
genocide, to meet the actus reus requirement the acts must include killings and
the killings must be numerous.



Chapter 4

Genocide Mind:
Organizational Policies

Article 6 (a) Genocide by killing

Elements

1. The perpetrator killed one or more persons.

2. Such person or persons belonged to a particular national, ethnical,
racial or religious group.

3. The perpetrator intended to destroy. in whole or in part, that national,
ethnical. racial or religious group, as such.

4. The conduct took place in the context of a manifest pattern of similar
conduct directed against that group or was conduct that could itself
effect such destruction.

—Rome Statute of the International Criminal Court'

It is in fact the mens rea which gives genocide its specialty and distinguishes
it from an ordinary crime and other crimes against international humani-
tarian law.”

People are more likely to escape prosecution in international law for killing a
thousand individuals than they would in national (municipal) law for killing one
individual. We shall find that the justifications for this odd situation lie within the
notion of criminal intent. An analysis of intent also will help us understand
another paradox in international law. Individuals who directly carry out mass
killings are less likely to face prosecution in an international criminal court than
are officials far removed from the actual killings. Resolving these paradoxes,
however, depends upon a radical rethinking of the idea of intent in international
criminal law. The need for this reasscssment becomes apparent if we reflect upon
another troubling feature of international criminal law. To appreciate the problem.
consider the following hypothetical questions. How would prosecutors have

charged Adolf Hitler under the current genocide statute that requires proof of

intent? Would they have to prove that Hitler had nearly six million intentional
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states of mind that led to the killing of nearly six million Jews? Something is
wrong here. Obviously, we need to reevaluate how we should interpret intent in
international law. As we shall see criminal intent in international law, unlike its
counterpart in national law, has little to do with individual minds and a great deal
to do with organizational policies.

Before proposing a new sense of intent for international criminal law, we need
to show why the International Criminal Court (ICC) should retain any sense of
intent. The case for keeping an intent requirement begins with acknowledging the
inevitable comparative judgments about the seriousness of crimes in any criminal
Justice system. No matter how distasteful it might seem, jurists and non-jurists
judge some injustices as worse than other wrongs. We might say, for example, that
we condemn all killings. However, we do not hesitate to judge the brutal slaying
of a child as worse than the compassionate hastening of an elderly cancer patient’s
death. These, often unexamined, comparative judgments—particularly when seri-
ously made in legal and moral debates—have important consequences for social
policy. For many of the reasons set forth throughout our investigation, we regard
intentional crimes as worse than non-intentional ones. If we rely on (often with-
out debate) these comparative assessments, then we are more likely to approve
of devoting more resources to the prosecution of those accused of committing
intentional Killings.

For murder convictions, the criminal law requires not only that defendants
committed a criminal act but also that they had a “criminal mind.” To convict
someone of murder under national criminal law prosecutors must prove that the
accused intentionally committed the act. To convict someone of genocide under
international criminal law should we require prosecutors to meet the same intent
standard? Citing the extreme nature of the crime of genocide some international
Jurists advocate abolishing the intent requirement. For reasons set forth below, this
would be a serious mistake. Stripping the element of intent from the crime
of genocide would deflate the extreme moral condemnation that the crime of
genocide warrants. However, if we keep the intent requirement for genocide, we
can only do so if we accept a radically different sense of intent than the one used
in national criminal law systems.

The idea of criminal intent should not mirror the sense of intent that is so
central to national criminal law. In the latter. a murder conviction requires that
the accused individual had intent to commit the crime. Cases of genocide involve
more than one individual who commits the crime. It, then, might seem appropriate
to require proof of intent for each one of these individuals. Yet. this move would
seriously distort the nature of genocide. Genocide is not simply killings carried
out by many individuals (see Chapter 3). Genocide is far more insidious than mass
killing. It takes far more than the combined intents of a number of individuals to
accomplish genocide. Genocide requires considerable organization. Individuals
Would be incapable of carrying out all of the coordination of resources and other
activities needed to commit genocide. Individuals only could do these things if
they operated within and through organizations and institutions. Acts of genocide
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involve institutions and organizations, typically governmental institutions and
state organizations. To capture the underlying horror of the crime of genocide
international criminal law needs to adopt a more institutionalized sense of intent,
which we can label as corporate intent. As we shall see, this corporate sense
of intent makes more sense when interpreted not as a state of mind but as an
organizational policy.

When we interpret criminal intent as organizational policy, we resolve many of
the oddities created by appropriating the idea of individual intent from national
criminal law into international criminal law. Most importantly. if convictions for
acts of genocide require prosecutors to prove individual intent, then prosecutors
will have a difficult time separating the little fish from the big ones. A small town
café owner who suddenly mutated into a militant Bosnian Serb (Tadi¢) should not
have the same degree of criminal responsibility for the acts, however vicious, that
he committed as should the leaders of the militant factions that directly encouraged
and guided the commission of them (KaradZi¢). Otherwise, if prosecutors
persistently and fully applied the idea of individual intent in these cases, then they
would have to call for harsher punishment of the little fish than for the big fish as
it is more difficult to establish individual intent for the big ones than for the little
ones. In contrast, if prosecutors sought proof of corporate intent, then they would
have to make the big fish the primary targets of their indictments.

Admittedly, the choice of corporate over individual intent also has disadvantages.
It would lead to situations where prosecutors might let the little fish escape
criminal responsibility entirely. In other words, the individuals closest to the
criminal acts, that is, the little fish who actually carried out the horrifying deeds of
slaughtering massive numbers of people, would most likely not face prosecution
under international law. This dilemma warrants serious attention, which must
await our proposals in Chapter 7. At this stage, suffice it to say, that we resoltve
the problem within the analysis of the appropriate punishments for the crime
of genocide.

Given the broad scope of this study, a few confessions about the project’s
limitations might prove helpful. This study contains a highly select list of cases
and incidents. This work is not a comprehensive survey of cases involving inter-
national law or of incidents of genocide. The study fits into a genre of normative
legal analyses that crowd the literature on national criminal law but that have only
slowly made their way into analyses of international criminal law. Further, we
address only a piece of a much larger puzzle in this work. Intent is only one of
the elements of the crime of genocide. To analyze intent we sometimes need to
make claims about the other elements, which we cannot fully examine here.

FOLLOWERS, LEADERS, AND ORGANIZATIONS

The Hague Tribunal spent much of 1996 and 1997 concerned with the trial of Dugko
Tadic, a sadistic freelance thug permitted to torture prisoners at Omarska camp.
while the commanders and “intellectual authors™ of the genocide remained impervious
to its warrants for arrests.’

1
i
|
i
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A Little Fish: The Tadié Case

Dusan Tadi¢, a failed art student, owned the Nipon café in Korarac, a town in
northwestern Bosnia. He had little interest in Serbian politics. but after Muslims
creditors called in his loans, he became a Serb nationalist and banned Muslims
from his café. Tadi¢ joined the Bosnian Serb forces after they took over the area.
In the process of cleansing Muslims from the area. the Bosnian Serbs put many in
detention centers like Omarska, and they killed many other Muslims. The first
indictment against Tadi¢ contained vivid descriptions of his barbaric acts.

5.1. About late June 1992, a group of Bosnian Serbs from outside the camp. including
Dusan TADIC entered the large garage building known as the “hangar™ and called
prisoners out of their rooms by name. The prisoners were in different rooms and
came out separately. The group of Serbs, including Dusan TADIC., severely beat the
prisoners with various objects and kicked them on their heads and bodies. After
Fikret Harambasic was beaten, two other prisoners, “G” and “H.” were called out.
A member of the group ordered “G™ and “H" to lick Harambasic’s buttocks and
genitals and then to sexually mutilate Harambasic. “H” covered Harambasic’s
mouth to silence his screams and “G” bit off one of Harambasic's testicles.
Harambasic died from the attack *

Tadi¢, however, did not command, commit, or participate in these or any other
acts in any official capacity. He never officially joined a Bosnian Serb or any other
fighting unit. Witnesses described him as a free-lance thug, a little fish in a sea of
ruthless sharks.”

A Big Fish: The Karadzi¢ Case

Radovan Karadzi¢, a failed poet from Montenegro, received a medical degree
from the University of Sarajevo. He became the team psychiatrist for various
soccer teams, When KaradZi¢ married a wealthy Serb psychiatrist, he “moved in
with his new wife’s family in an apartment building that housed eleven families—
one Croat-Hungarian, five Muslim, four Serb. one Croat.”® During the Bosnian
conflict, Karadzi¢, as shown in the indictment below, held positions of power;
unlike Tadi¢, he controlled a sea of little fish.

4. Radovan KaradZi¢ became the first president of the Bosnian Serb administration
in Pale on or about 13 May 1992. At the time he assumed this position, his de jure
powers, as described in the constitution of the Bosnian Serb administration,
included, but were not limited to, commanding the army on the Bosnian Serb admin-
istration in times of war and peace and having the authority to appoint, promote and
discharge officers of the army.

17. Radovan KaradZi¢ and Ratko Mladic, from April 1992, in the territory of the
Republic of Bosnia and Herzegovina, by their acts and omissions, committed genocide.

18. Bosnian Muslim and Bosnian Croat civilians were persecuted on national,
political, and religious grounds throughout the Republic of Bosnia and Herzegovina.
Thousands of them were interned in detention facilities where they were subjected
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to widespread acts of physical and psychological abuse and to inhumane conditions.
Detention facility personnel who ran and operated the Omarska, Keraterm and Luka
detention facilities, among others, including, but not limited to Zeljko Meakic
(Omarska). . .intended to destroy Bosnian Muslim and Bosnian Croat people as
national, ethnic, or religious groups and killed, seriously injured and deliberately
inflicted upon them conditions intended to bring about their physical destruction.’

Tadi¢ and Karadzi¢ had radically different positions, and yet they stand accused
of committing the same crime, namely, subjecting the Bosnian Muslims interned
at the Omarska detention facility to abuse. Tadi¢’s trial placed him at Omarska
and found him guilty of specific acts while at Omarska. Karadzié probably never
came near Omarska during the time Tadi¢ carried out his despicable acts. Tadig,
a café owner and traffic policeman, was not even a soldier. Did Tadi¢ and KaradZi¢
both intend to commit criminal acts?

To begin reassessing the idea of criminal intent in international law first we
need to distinguish different types of intent (explicit and implicit). Then, we need
to refute arguments to abandon the notion of intent in favor of some alternatives
(willful killings and strict liability) as well as those arguments for alternative
structural analyses.

TYPES OF INTENT

According to the 1948 Genocide Convention, genocide consists of “acts
committed with intent.” Similarly, the Articles of the ICC require that “The
perpetrator intended to destroy, in whole or in part, that national, ethnical, racial
or religious group, as such.” The perpetrator must have the requisite special intent
(dolus specialis), namely, intent to direct acts like mass killings at members of a
particular group (see Chapter 6). An insistence on intent as a factor in genocide
places genocide within the realm of reason, choice, and reflection. Genocide
does not just happen; its occurrence stems from deliberate choices. Until
we do some further analysis, let us accept the formulation “someone chooses to
commit genocide.”

Explicit Intent

The intent behind a chosen act could be explicit or implicit. We shall focus on
explicit intent here and examine implicit intent in the next section. An explicit
order to conduct mass killings would provide clear evidence of a perpetrator’s
intent. A recent demand for reparations by an African tribe has brought to light 2
case of explicit intent. In 1904, the Hereroes rebelled against German colonialism.
In response, Lieutenant General von Trotha issued an extermination order
(Vernichtungsbefel):

Within the German borders, every Herero, whether armed or unarmed, with or
without cattle, will be shot. I shall not accept any more women or children. I shall
drive them back to their people—otherwise 1 shall order shots fired at them.?

i
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In what is now the nation of Namibia in southeastern Africa, the Herero population
diminished from 80,000 in 1904 to 15,000 in 1911. Later, another tribe, the Nama,
also rebelled against the Germans and lost 50 percent of their population.
However, the Germans did not issue a written extermination order for the Nama
as Trotha did against the Herero.

inferred Intent

History shows few examples of explicit intent in cases of mass killings. General
von Trotha’s order to exterminate the Herero provides a rare example of direct,
explicit intent. Even the Nazi Fuehrer Adolf Hitler did not leave a “smoking gun.”
The distinguished historian Raul Hilberg admits, “Hitler himself may never have
signed an order to kill the Jews.” In the absence of evidence of explicit orders,
we must infer intent in the Nazi cases from the proceedings at the Wansee
Conference and other acts taken on behalf of the Third Reich. On January 20,
1942, Reinhard Heydrich, Chief of Security Police and Security Services, con-
vened a meeting of high-level officials at a mansion, formerly owned by a wealthy
Jewish family, located in the Berlin suburb of Wansee, to discuss “The Final
Solution of the Jewish Question in Europe.” The leaders and bureaucrats did not
draft a series of extermination orders against the Jews. Instead, when they spoke
publicly, they used euphemistic codes for genocide—"evacuation of the Jews to
the east,” “final solution to the question of European Jewry.” The euphemisms
failed to disguise the regime’s true intent.

However carefully the document for Hitler might have been composed. with
elliptical phrasing and with already familiar euphemisms. the tone and language
probably would have conveyed the intent of destruction as the result of years of
planning and preparation. as the outgrowth of cumulative experience.'"

Hilberg captures how the intent underlying the act manifested itself through
bureaucratic acts.

In retrospect, it may be possible to view the entire design as a mosaic of small
pieces, each commonplace and lusterless by itself. Yet, this progression of everyday
activities, these file notes. memoranda. and telegrams, embedded in habit. routine,
and tradition, were fashioned into a massive destruction process. Ordinary men
were to perform extraordinary tasks. A phalanx of functionaries in public offices and
Private enterprises was reaching for the ultimate.'"

In the Nazi case, a plethora of declarations and classifications contained in various
documents provided the voluminous paper trail needed to infer intent to commit
the crime of genocide. Each act, each bureaucratic maneuver filled in a small frag-
ment of the large mosaic of intent. Heydrich’s January 2, 1941 order. for example,
classified all of the concentration camps, including a new Auschwitz [L1.'* The
German railroad even meticulously billed the Security Police for the one-way
fare of the deportees for their journeys to the death camps.
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THE INTENT REQUIREMENT

Abandoning intent

1. Willful Killings. Analysts ask an important question. Why bother with
proving intent in genocide cases? Critics of the intent requirement focus on the
fact that history reveals few cases of explicit intent. They correctly note the rarity
of cases of explicit intent such as Trotha’s order to exterminate the Herero.
Further, prosecutors complain that they find it difficult to prove intent. They point
out that putting stringent demands on the proof of genocide makes it more
unlikely that they can get convictions for the worst of all crimes. These concerns
have led to proposals to abandon the intent requirement altogether. However,
those who advocate discarding the intent requirement for genocide face two
objections. First, the critics unintentionally slip the intent requirement back under
a different name into their replacement formulations. Second, their alternative
formulations raise more problems than they solve.

Israel Charny. a representative of the first “disguised substitution™ group,
applies the word “genocide” to,

...all situations where masses of human beings are led to their deaths at the willful
hands of others for whatever intended and unintended reasons, and through
whatever intentional or less intentional programs and means of destruction.!?

Charny’s analysis illustrates the difficulty one has separating the notion of
intent from the concept of genocide. Despite Charny’s best efforts, the idea
of intent sneaks back into his definition of genocide. Charny uses the idea of
willful to distinguish types of mass killings. However, the term “willful” simply
serves as a disguise for the idea of intent. To counter this problem, Charny might opt
to use “willful” in a way that excludes any idea of intent. Suppose that Charny inter-
prets “willful” in a weak sense as “not forced by another” or as “‘accidental.” Then, the
genocide category becomes over-inclusive by including too many acts. Consider, for
example, someone who non-coercively or accidentally leads a group of individuals
to their deaths with the intent of saving them. Unfortunately, under Charny’s pro-
posal, the person’s acts of leadership would qualify as acts of genocide. To avoid this
result Charny must use “willful” to include some aspect of intent. Charny’s proposal
demonstrates the dangers of making the intent requirement too stringent. Intent, al
least in the sense used in international law, does not require an explicit plan to cary

out an act. Rather, the intent requirement demands, inter alia, that those in positions

of responsibility should have foreseen the consequences of the act.
2. Strict Liability. We might tfke a more purist strategy than that taken by Charny

and completely replace intent with the idea of strict liability. Strict liability advocates

argue that given that genocide acts probably rank as the worst crimes imaginable.
then the prosecution of its perpetrators should not be made more difficult by
demanding proof of their intent. Whatever the benefits of holding perpetrators strictly
liable for genocide, it would radically alter some basic legal distinctions.
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The idea of strict liability applies most readily to civil wrongs and not to
criminal wrongs like genocide. We might hold individuals and corporations
strictly liable for engaging in ultra hazardous activities such as using dynamite in
construction. At a Union Carbide pesticide factory in Bhopal, India. one of the
worst industrial accidents in history occurred on December 23, 1984.'* Tons of
Methyl Isocyanate (MIC) escaped killing over four thousand and injuring tens of
thousands.'* Was Union Carbide negligent about the plant’s safety or was MIC an
inherently dangerous chemical that requires strict liability for manufacturers?

Whatever the answer might be, we can agree that the otherwise heavy hand of
moral judgment (against, for example, the producers of MIC) remains relatively
weak in strict liability cases. Strict liability policies shift the burden for the risks
to the producers. A legal judgment against a construction company for causing
injuries does not readily reflect moral judgments about the company. In genocide
cases, prosecutors take on the dual tasks of establishing the legal and moral guilt
of the accused. A strict liability regime would preclude carrying out the function
of ascribing moral blame.

In contrast to civil law, three aspects of criminal law make it a particularly moral
enterprise. First, the state and not an individual has ultimate responsibility for
bringing criminal charges. The state indicts individuals, in part, in its capacity as
representing the perceived moral judgments of society. Second, criminal law
places emphasis on intent because it treats those accused of crimes as autonomous
individuals capable of making independent choices: autonomous individuals
make moral judgments for which they should be held accountable. Finally,
consider the arguments for more severe punishments for criminal wrongs than for
civil wrongs. The first step in the argument would be the claim that criminal
wrongs are more than purely legal wrongs. As criminal wrongs violate basic
moral principles, the criminal law can impose more severe punishment than civil
and other types of law. Criminal prosecutions can take away not only the liberties
of the accused but also the life of the accused.

A strict liability approach to genocide would seriously undermine these moral
underpinnings of a criminal law approach. The actions taken by Unicol on its plant
in Bhopal differ categorically from those taken by the Nazis in the concentration
camps. A strict liability requirement for genocide would blur the distinction
between these acts, and it would undermine the moral foundation of criminal law.

3. A Case Study, Stalin’s Famine. The Soviet famine provides an excellent test
case for the intent requirement as many historians label it as genocide. To determine
Whether the millions of Ukrainian peasant deaths in 1932 constituted genocide, we
need to determine whether the Soviet dictator Joseph Stalin intended to carry out the
killings. Malcolm Muggeridge, one of the few foreigners to report the devastating
consequences of the famine in Soviet Union in 1932, recounted that,

---On one side, millions of starving peasants, their bodies often swollen from lack
of food: on the other side. soldier members of OGPU (Stalin's secret police)
carrying out the instructions of the dictatorship of the proletariat. They had gone
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over the country like a swarm of locusts and taken away everything edible; they had
shot or exiled thousands of peasants, sometimes whole villages.'®

Estimates of the famine deaths range from 4.5 million to 7.5 million, but everyone
agrees that countless innocent people lost their lives. To analyze this case, we need
to determine it Stalin (the perpetrator) intentionally inflicted these deaths.

Despite its overwhelming ferocity, Stalin’s October still does not qualify as
genocide. Admittedly, the atrocities resulted from deliberate decisions and not
from accident. In Charny’s words, Stalin acted willfully. Stalin’s acts seem to
include an element of intent. Indeed, the following assessment of Stalin’s deeds
seems plausible:

The famine has variously been described as ““organized”, “administrative”, “man-
made™. The man at the center of the causation was Stalin . .. Stalin’s “October” was
one of our violent century’s most monstrous crimes against humanity.'?

Nevertheless, the mens rea involved in the Soviet atrocities is not the same type
of intent required for the crime of genocide. Millions of people died nor because
of Stalin’s intent to destroy them but because of Stalin’s disastrous economic
policy of collectivization. including exporting grain and refusing foreign aid
during the famine. The Soviets confiscated and exported millions of tons of grain
produced by the peasants to earn foreign currency for industrialization. Further,
the government refused to accept relief or even to acknowledge that the famine
existed. People died because of state blunders, not because Stalin set out to elim-
inate a group of peasants, the so-called kulaks (see Chapter 6).

Stalin may have intentionally caused indiscriminate starvation, but neither he
nor his regime intentionally perpetrated genocide. Western scholars increasingly
have drawn attention to the horrors of Stalin’s regime. Yet, even the most recent
scholarly uncovering of Soviet sins fails “to locate a ‘master plan’ for what would
be a vast economic experiment in repression—and—indeed argues that there
probably was no such plan.”'® A famine can become a crime of genocide when
a regime intentionally attempts to starve members of specific groups. However, a
famine, such as this one in the Soviet Union, also can be entirely distinct from
genocide. These non-genocide famines do not have the requisite intent (see
Appendix C).

While the case of Stalin fails to meet the intent requirement for the crime of
genocide, the case gives further insight into the nature of intent. We now see why
the accusation that “someone intended to commit genocide” is misleading. The
core sense of intent for the crime of genocide is not about a particular individual’s
mental state. Rather, it is about a state’s or some other organization’s policies.
When we speak of General von Trotha or Stalin, we are not particularly concerned
about their intent in the sense of their individual mental states. Both Trotha and
Stalin as agents of the state issued orders. The General gave an extermination
order; Stalin issued economic orders. Their orders were direct and explicit.

{
1
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More often, however, mass atrocities occur because of indirect and implicit plans
made, not simply by individuals, but within organizational state structures.

Replacing Intent

To show the inadequacies of thinking of criminal intent in terms of an individual’s
mental state let us consider a second attack on the intent requirement for genocide.
Some commentators treat structurally caused genocide as more important than
intentionally inflicted genocide. Their focus turns from the individual to the
structural elements that gave rise to genocide and other mass atrocities. They want
to know what causal factors produced Nazi Germany. Irving Horowitz defines
genocide as “a structural and systematic destruction of innocent people by a state
apparatus.”'” Violence, on these accounts, is systemic and not a consequence of
individual intentional acts. William Eckhardt and Gernot Koéhler characterize
“structural violence” as “the violence created by social, political, and economic
institutions and structures which may lead to as much death and harm to persons
as does armed violence.”

On this view, structural violence has caused many more deaths than armed
violence in the twentieth century.?' The search for responsible individuals has
unjustifiably overshadowed the far more devastating structural causes of violence.
It becomes increasingly difficult to locate intentional actors in a bureaucratic
world dominated by anonymous forces.*> A structural analysis indicts an entire
system. Tony Barta uses a structural approach to condemn Australian society for
taking the lives of more than 20,000 Aboriginals.* Barta blames the capitalist
system and exonerates individuals for atrocities committed against Australia’s
indigenous peoples.

The idea of structural violence directs attention to important, devastating, and
often ignored non-intentional harms. A focus on structure offers a welcome
corrective to analyses that look at social and other problems only in terms of
individuals. Those who focus solely on accused individuals have an incomplete
and distorted picture of crime. In contrast, a structural approach has clear advantages
over an individually oriented perspective. It guides policy makers to poverty and
other systemic features that underlie violent acts. Ideally, then. fundamental
changes in the system would stem from an initial understanding of the root
Causes of crime. Presumably, structural approaches to genocide would have
similar advantages. Knowledge of the basic causes of genocide would help
prevent future ones.

The tasks of establishing individual responsibility and uncovering structural
causes do not need to conflict. Even if we understand the root causes of a specific
genocide, we still need to determine individual culpability for that genocide.
Courts typically address the after effects of an event. When courts sentence and
punish individuals, they fulfill this reactive function. Courts begin to perform their
duties long after the actions they investigate have transpired. Moreover, courts
commonly punish and seldom prevent these and subsequent actions. Even though
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courts typically do not take the initiative to affect future events, the preventive role
for courts deserves further study.

Courts issue orders or injunctions requiring individual and organizations to do
something or to stop doing something. California courts, for example, have
upheld injunctions that forbid gang members from activities including using cell
phones and congregating in groups.?* In Rwanda, gangs that trained as militia
carried out mass killing in 1994. It is certainly worth discussing the effects “‘gang
injunctions™ might have on stemming future killings and on chilling freedoms.
Some types of courts use preventative devices. Constitutional courts, common in
many European countries, may engage in anticipatory judicial review and take
other forms of proactive action. Some constitutional courts have the power to
overturn legislation in its draft form and to demand that the legislature pass
alternative forms of legislation. The Constitutional Court of Hungary prevented
its parliament from taking political revenge on former communists through
retroactive punishment.”® The Court also stopped the government from monopo-
lizing the broadcast media by declaring a draft form of a statute unconstitutional.
This last example has direct relevance to genocide issues. State control of hate
propaganda, for example, helped to pave the way for genocide in Rwanda.

While courts may play a greater systemic role in shaping policy, their central
task lies in determining individual guilt. At a basic level, then, the ideas of
individual intent still seem in conflict with the idea of structural cause. Criminal
intent applies primarily to individual agents, and structural causes, to society. The
formation of the ICC offers opportunities to bring the ideas of individual and
collective responsibility together in novel ways. In fact, the idea of structure
proves critical to making sense of requiring some sense of intent for the crime of
genocide. Genocide does not arise from the action of an individual in situations
that allow for inferring intent independently before the acts took place.*® In other
words, genocide is not a series of intentional individual acts that add up to a higher
level crime than murder. Genocide is not a collection of separate murders. The
crime of genocide takes place within the context of organizational structures
(see Chapter 7).

CORPORATE INTENT

For international humanitarian crimes, individual intent and collective structure
merge in the following way. The intent element for genocide applies to individu-
als in their capacity within authoritative structures. The placement of intent within
an authoritative structure moves the international crime of genocide away from
the common understanding of ¢rimes in national/state systems. States commonly
sponsor relevant authoritative structures embedded within organizations. The idea
of an authoritative structure helps to de-individualize the crime of genocide. In
national criminal law, individuals have responsibility for murder in their capaci-
ties as individuals with a particular mental state. In international law, individuals
should have responsibility for genocide in their capacities as leaders and members
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of organizations. Legal suits against organizations serve as a good analogue in
state criminal systems. A suit against a corporation might include a named
individual both in the person’s individual capacity and in her or his role within the
organization.

For the crime of genocide, the “perpetrator” must have the requisite mens rea.
but this mental state differs from the mental state required for individual criminal
responsibility in state criminal law systems. The mens rea for individual respon-
sibility has a relatively direct connection to the criminal act. A national criminal
court wants to determine whether the accused thought about the act. The mens rea
for genocide has a less direct, more mediated connection to the criminal act. An
international criminal court should focus on determining not just whether the
accused thought about the criminal act but whether the accused planned or
knowledgeably acted according to a preconceived plan developed within an (often
state sponsored) organization.

The mens rea for genocide includes a knowledge test. The defendants must have
had the requisite intent in the sense that they had or should have had knowledge of
the alleged crime. The jurisprudence on intent for the crime of genocide has taken
some odd turns on the knowledge issue. In Akavesu, the Tribunal for Rwanda
made a questionable distinction between knowledge and intent. Supposedly, on
the court’s interpretation, individuals could know that their acts contributed to the
destruction of a group and yet not have the intent or specific goal of destroying
the group. The intent requirement for the crime of genocide goes beyond a deter-
mination of an individual’s actual or imputed knowledge. Courts should assess the
individual’s knowledge according to how the individual functioned within an
organizational structure. The structure consists of policies formulated according
to procedures set forth in an organization. For example, presumptions about an
individuals knowledge would vary according to the individual’s formal and
actual role in the organization.

Earlier we called this different kind of intent that underlies genocides corporate
intent to distinguish it from individual criminal intent and other forms of intent.
Analternative idea of structural intent proves inadequate for a number of reasons.
The term “structure” in the phrase “structural violence™ refers to causal factors
found in society. Although the idea of structure meshes well with the emphasis on
organizations, it does not adequately convey the necessary sense of agency. In
fact, under some interpretations, use of the concept of structural intent would
permit the complete abandonment of the ideas of agency and individual respon-
sibility. Similarly, the concept of collective intent is too diffuse and does not
Capture the highly structured forms of organization at work in genocide cases
(see Chapter 7).

Scholars should pay closer attention to how to make sense of intent in cases of
?rimes like genocide. The laws of genocide require intent for a conviction. The
Intent in question does not reduce to an individual intent or to the intent of a specified
number of individuals. A determination of the intents of individual perpetrators,
although relevant, does not determine the prosecution of individuals for the crime
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of genocide. A successful prosecution of an individual for the crime of genocide
must prove the individual’s complicity in the forming something more akin to a
collective intent.

Corporate intent forms roughly in the following way. First consider that what
makes a heinous act particularly reprehensible is when it stems from a well-
formed but loathsome viewpoint and judgment about groups (see Chapter 5). This
perception then begins to gel into an irrational disdain and completely unfounded
hatred toward a group. The developing belief-system starts to combine with less
spiteful but related past negative judgments about the targeted group. When
isolated harmful acts against members of the targeted group begin to recur with
increasing frequency, a corporate intent may start to become evident. At first,
the perpetrators appear to act independent of an external direction. However, it
soon becomes clear that state-sponsored organizations are fomenting, directing,
and solidifying the focus and structure of this hate. This, admittedly sketchy and
abstract analysis becomes clearer with examples woven into it. To summarize, we
propose adopting the idea of corporate intent into international criminal law.
The following case studies will demonstrate the advantages of this approach.

CASE STUDIES: THE BALKANS AND CENTRAL AFRICA

The Former Yugoslavia

Section 4 of Article 6(a) of the ICC captures the idea of organizational structure:
“The conduct took place in the context of a manifest pattern of similar conduct
directed against that group or was conduct that could itself effect such destruction.”
The key phrase is “manifest pattern,” which translates as “plan.” The Trial Chamber
in Jelisic took an interpretive route similar to the one we propose. It admitted that
the discussions and actions taken by the drafters of the Genocide Convention made
it plausible to hold that proof of the existence of an organization or plan was not a
necessary legal ingredient of the crime.?” The Trial Chamber, however, observed,
“that it will be very difficult in practice to provide proof of the genocidal intent of
an individual if the crimes committed are not widespread and if the crime charged
is not backed by an organization or a system.”

On appeal in Jelisic. the prosecution argued for interpreting the mens rea
requirements as proof of the mental state of the accused. According to the
prosecution’s proposal,

the accused has the required mens rea for genocide if: (i) he consciously desired that
the committed acts to result in the destruction of whole or part of the group, as such;
or (ii) he knew that his acts were destroying, in whole or part, the group, as such; or
(iii) he, acting as an aider or abettor, commits acts knowing that the ongoing
genocide which his acts form part of and that the likely consequence of his conduct
would be to destroy. in whole or part, the group, as such.?

The prosecution in Jelisic tried to bring the Trial Chamber’s focus on corporate
intent back into the realm of individual intent. Fortunately, the Appeals Chamber
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required only an individual sense of intent, then the ICC would need to consider
expanding its reach to include serial killers accused of genocide. Courts with
jurisdiction over crimes of genocide, then. would accept cases of “one-man geno-
cide missions.” Courts, then, would focus more on the Tadiés of the world than
on the KaradZidés.

Serial killers who intentionally carry out their deeds should not stand accused
of the crime of genocide. The defendants in the following cases killed many
people, but their killings did not involve any organizations. Since 1993, a single
individual or a few individuals have murdered over 370 women, mostly prostitutes,
in Ciudad Juarez, a Mexican border town.*! On January 24, 1989, the State of
Florida executed Theodore Bundy for the murder of three women.*> Bundy
confessed to murdering another twenty-eight, and authorities suspected that he
had killed at least thirty-six more women. On December 6, 1989, the last day of
classes before Christmas break., Marc Lépine murdered fourteen women at a
Montreal engineering school (see Chapter 2). As horrific as these killings were
they still would not qualify as acts of genocide.** The border-town killers, Ted
Bundy, and Marc Lépine did not carry out their terror at the behest of any
organization, particularly ones that promoted a killing plan or policy.

Courts can infer corporate intent if the prosecution cannot prove it directly.
While the planners/perpetrators of mass killing seldom exhibit explicit manifes-
tations of their intent through extermination orders as Trotha did, they often say
and do things in similar ways to the Nazis that provide evidence of corporate
intent. In these cases. a court, then, infers corporate intent from words and deeds
that demonstrate “a pattern of purposeful action."** As the Ad Hoc Tribunal for
the Former Yugoslavia stated,

intent may be inferred from a certain number of facts. such as the general
political doctrine which gave rise to the acts. .., or the repetition of destructive
and discriminatory acts. The intent may also be inferred from the perpetration
of acts, which violate, or which the perpetrators themselves consider to violate,
the very foundation of the group—acts which are not themselves covered
by the list in Article 4(2) but which are committed as part of the same pattern
of conduct.™

The inference of corporate intent or purposeful action involves historical
judgments from a composite of factors, including the thoughts and deeds of
individual actors within an authoritative organizational structure. Similar to their
Nazi counterparts, the leaders in the Bosnian war—KaradZi¢, Milodevi¢c—did
not leave any “smoking guns” in the form of explicit orders. Yet, courts could
infer corporate intent from their concealment and complicity within a complex
bureaucratic apparatus, their speeches and conferences, and from many other
factors and events. The intent needed to prove the crime of genocide is not the
mental state of an individual but rather the plans and policies of an authoritative
Organization, primarily the organization known as a state.”® The concept of
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corporate intent clearly directs courts that deal with genocide cases away from

“little fish™ like Tadié and toward “big fish™ like Karadzi¢ and others who operate
within and at the top of powertul state organizations.

King Leopold’s Congo

A panel investigating the Rwanda genocide faulted scholars for not including
the Congo on their list of twentieth-century genocides. The panel charged King
Leopold II of Belgium for “the deaths of ten million people—fully half the entire
population of the territory.”*” Adam Hochschild. author of King Leopold’s Ghost,
dismissed the genocide charge against King Leopold. Hochschild used the acts
of the German commander von Trotha, a contemporary of King Leopold, as a
comparison. Unlike the mass deaths in the Congo, the 1904 killings committed
by Germany against the Hereroes in German South West Africa (Namibia,
today)™ resulted from an extermination order explicitly issued by General von
Trotha.™ In contrast, King Leopold, wanting to exploit the land’s forced labor,
never issued an order to eliminate members of any group in the Congo.

Hochschild concludes his analysis too abruptly. He should have anticipated a
counter argument that no one explicitly ordered the Final Solution either.
Contrary to Hochschild, the acts of King Leopold’s regime, then, might not
differ from those of the Nazi regime. However, a comparison of the corporate
intents of Leopold and Hitler would enable Hochschild to distinguish the two
cases (see Appendices C and D). Unlike the Nazis, there is no direct or indirect
evidence of a corporate intent emerging within Leopold’s regime to exterminate
the indigenous population of the Congo.

The cases considered so far have involved the state in some way or another. In
truth, King Leopold undertook his exploits in the Congo in his personal capacity
and not as the King of Belgium. King Leopold did not turn over his personal
control over the Congo Free State to Belgium until 1908. However, King
Leopold’s wealth, resources, and power intermingled with those of the state.
Nevertheless, even if we correctly unveil the corporate intent at work in Leopold’s
Congo, it still seems difficult to demonstrate a connection between that corporate
intent and the many Congolese deaths,

If we ignore complicating exceptional cases such as Leopold’s Congo, corporate
intent typically refers to the policies and plans of a state agent. Historically, state
agents have carried out the worst cases of genocide. Individuals not connected with
a state conceivably could carry out crimes of genocide. Mass killings might occur
when state authority completely breaks down*® or when an anti-state revolutionary
group takes control of a country. These scenarios seem to challenge the idea of
corporate intent as mass killings can occur outside of a governmental structure.
However, the idea of corporate intent covers not only governmental structures but
also any organizational ones. Genocide committed by non-state agents, then.
would still qualify as actionable if the perpetrators acted within the bounds of an
authoritative, organizational structure. Groups that form in opposition to (or outside
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the bounds of) a state generally have to operate within authoritative, organizational
structures. Therefore, mass killings committed by non-state actors could still
qualify as genocide. If no authority within an organizational structure directed the
mass killing, then the acts may not qualify as genocide. The presence or absence
of an authoritative organizational plan helps to determine whether an accused has
the requisite mens rea for the crime of genocide. .

The presence of an authoritative structure within an organization sheds light on
the nature of violence. Generally, the most lethal and most devastating forms of
violence occur because of state direction. The Third Reich directed the Holocaust.
Government officials planned, coordinated, and implemented the genocide in
Rwanda. Historically, states, the most dangerous form of organizalion,. have been
the most active agents of violence. It is difficult to imagine the mass ki!lmg:s on the
scale of genocide taking place in the absence of an organizalion"s direction and
coordination. Only states, with their legitimated monopolies on violence, possess
the power and resources needed to kill vast numbers of people over a sustained
period.*!

Further, the term “genocide™ refers to a planned killing and not to a sponta-
neous form of group killings. Genocide does not spring spoma.neousl){ from
the inner fears and deep-seated prejudices of individuals. Typically, fprther
imvestigation into particular cases of reputed genocide uncovers authoritative
organizational structures behind some seemingly spontaneous acts. When Western
political leaders first looked at Rwanda in 1994, they saw enraged mpbs savagely
mutilating their neighbors without any direction and under no jauthorlty. ﬂowever,
a more careful look has since revealed that organizations, with close ties to the
Rwandan government, instigated and carried out the genog‘ide. In future cases,
then, we should expect to find the state implicated in genomd.e. o

The concept of corporate intent also underscores a distinction betweien
discriminate and indiscriminate forms of killing. Although instanc?s of géj()glde
might appear highly irrational, they constitute a highly discri'minaFe form of klllm{g:
The explicit grounds for those discriminations sometimes hide wnhm bureaucratic
structures that include state-sponsored rules, edicts, and proclamations. Acts of
genocide do not occur randomly, accidentatly, or indiscriminalel.y. Per.petrat.ors
identify targeted groups in often-perverse ways, using state mechams.ms. including
the legal apparatus, to target these groups (see Chapter 6). Then. the killers use state
resources, such as the state-sponsored radio in Rwanda, to attfick membgr‘s of a
group. Acts of violence committed by individuals like Marc Lépine are hf)mhc. but
even the worst case of mass murder in Canadian history pales in comparison to the
violence unleashed by states. To understand violence and mass k.illings. we n.ee.d 1o
see the links between genocide and the state. Perhaps, indiscrinnpatg mass killings
take place without implicating any state or comparable autho‘ntutlve apparatus.
However, once again, let us be wary of describing these acts as mslulnces of purely
random killings. As the example from Burundi described bglow 1llustr'ates. We
should constantly look for the state directing, sanctioning, and implementing mass
killings even when it appears to be absent.
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Central Africa

In 1988, the Hutus, constituting a majority of about 85 percent of the population
of Burundi, struck out in “blind rage” against all Tutsis, whose members controlled
the government.** These seemingly spontaneous events led to retributions from the
Tutsi-led armed forces. The retaliatory forces selected unarmed Hutus, including
babies and children, for execution “simply because they and their parents were
Hutu and lived in an area in which members of the Hutu community had attacked
and killed Tutsi.™ Under the analysis proposed here, the Tutsi action, sanctioned
by the Burundi government, might qualify as genocide. In turn, the Hutu
“spontancous outburst of rage, triggered by the provocation of a local Tutsi
personality and fueled by rumors of an impending massacre of Hutu peasants™*
would not qualify as genocide if the Hutu response did not arise from any
directed, organized authoritative structure. While the case is too complicated
to examine fully here, it would be important to investigate it more closely to
determine whether any non-state organization directed the Hutus to commit the
atrocities. It is sobering to acknowledge that in Rwanda the atrocities committed
in 1994 also first appeared to be spontaneous acts fueled by rumors. However,
closer investigations of the Rwandan case exposed a well-organized incitement of
genocide generated through state-supported structures including a hate-propagating
radio station (see Chapter 7).

In Rwanda, from April 6 to July 26, 1994, Hutu militants massacred 800,000,
mostly Tutsis, children, women, and men. The international community received
ample warning signs of genocide. In 1990, President Habyarimana began to
support the Interahamwe, an armed militia that later carried out systematic mas-
sacres of Tutsis. Rwanda’s radio stations played instrumental roles in promoting
hatred against Tutsis. Previous massacres of Tutsi occurred in October 1990.
January 1991, February 1991, March 1992, August 1992, January 1993, March
1993, and February 1994.° During this civil war period, some non-governmental
organizations (NGOs) labeled these episodic Killings of Tutsis as genocide. The
NGOs mistakenly equated civilian war deaths with genocide. “The linking of the
deaths of only hundreds to the terms apocalypse and genocide throughout the civil
war period diminished their impact as warnings” of an impending genocide.*
Later investigators refused to use the label genocide to classify these massacres,
but they saw the earlier mass killings as providing clear evidence of a pattern that
should have served as warning signs of genocide. An Organization for African
Unity investigation panel concluded. “it becomes difficult to avoid secing a
pattern emerging through successive staughters.”’ The panel further noted that
the massacres marked an abrupt change since before the massacres of the early
1990s “the Tutsi had not been singled out for abuse by the government for some
17 years.™

Perpetrators seldom explicitly and publicly express their intent to commit
genocide. For the Nazis’ Holocaust as well as “for the Rwandan genocide, there
is no smoking gun."*” Instead, the intent lies within an intricate network of many
seemingly unrelated details. Numerous bureaucratic directives support the
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presence of corporate intent in Rwanda. The UN Commission of Experts found
“overwhelming evidence to prove that the acts of genocide against the Tutsi ethnic
group were committed by Hutu elements in a concerted, planned, systematic and
methodical way.™ The report's findings marked the first time since adopting
the 1948 Genocide Convention that the United Nations had identified an instance
of genocide. The evidence further showed that the government organized
the genocide. It takes an incredible mobilization at the state level to carry out the
scale of mass killings for over one hundred days in Rwanda.

Yet, the international community refused to recognize the corporate intent
behind the genocide in Rwanda. World leaders failed to acknowledge evidence of
“a concerted, planned. systematic™ attempt to exterminate the Tutsis. On April 29,
1994, UN Secretary-General Boutros-Ghali described the situation as “Hutus
killing Tutsis and Tutsis killing Hutus.™' In May 1994, the United States pres-
sured the United Nations to replace the word “genocide™ in a resolution on
Rwanda with the phrase “systematic, widespread and flagrant violations of
humanitarian law.” that is. human rights abuses. On June 10. 1994, the State
Department’s spokeswoman, Christine Shelly, assessed the on-going atrocities in
Rwanda: “Although there have been acts of genocide in Rwanda, all the murders
cannot be put in that category.™? On June 14, 1994, the US Ambassador to
Rwanda, David Rawson, described the situation as one of brother against brother,
“Cain and Abel all over again.">* Apologizing for this misguided assessment of
the situation in Rwanda, as former president of the United States Bill Clinton and
former secretary general of the United Nations Kofi Annan have done. does not
address the assumptions political leaders used in formulating the wrongheaded
policies. Recognition of the corporate nature of genocide intent would mark a first
step in correcting these policies in the future.

CONCLUSION

The closer an accused such as Tadi¢ is to the act, the more the intent begins to
resemble the intent for individual criminal responsibility in state law. In Delalic,
the defense argued that the ICTY had jurisdiction over only “the most heinous
atrocities” and not over crimes committed by those without political or military
authority.™ The Trial Chamber found that the tribunal had jurisdiction over the
executioners as well as the planners. the little fish and the big fish. Certainly,
courts should reject the executioner’s defense: they should not dismiss charges
against an accused because the accused only committed the heinous act and did
not plan the annihilations. Nevertheless. a problem posed by the executioner’s
defense remains. If tribunals give priority to prosecuting the planners, then many
executioners go free. The concept of corporate intent provides a consistent way to
begin to encompass little fish like Tadi¢ and big fish like KaradZi¢ within a single,
coherent framework. A construction of that framework must await Chapter 7 on
Organizational responsibility for its completion.



Chapter 5

Genocide Motive:
Institutionalized Hatred

Article 6 (a) Genocide by killing

Elements
1. The perpetrator killed one or more persons.
2. Such person or persons belonged to a particular national. ethnical
[ethnic), racial or religious group.
3. The perpetrator intended to destroy. in whole or in part, that national,
ethnical [ethnic], racial or religious group, As such.
4. The conduct took place in the context of a manifest pattern of
similar conduct directed against that group or was conduct that could
itself effect such destruction.

—Rome Statute of the International Criminal Court

On the night of January 22, 1941, the Legionnaires of the Archangel Michael-—
after singing Orthodox hymns, putting packets of Romanian soil around
their necks. drinking each other’s blood. and anointing themselves with
holy water—abducted 20 men. women, and children from their homes. The
Legionnaires packed the victims into trucks and drove them to the munici-
pal slaughterhouse. ... They made the victims, all Jews, strip naked in the
freezing dark and get down on all fours on the conveyor ramp. Whining in
terror, the Jews were driven through all the automated stages of slaughter.
Blood gushing from decapitated and limbless torsos, the Legionnaires
thrust each on a hook and stamped it: “fit for human consumption.” The
trunk of a five-year-old girl they hung upside down, “smeared with blood...
like a calf”!

Descriptions of any grave injustice sicken the stomach. What could possibly lead
individuals to commit heinous acts of barbarity? How could humans hate other
humans so much that they commit genocide and other odious acts?

The law generally does not feature the hate element of a crime. The controversy
over hate enhancement penalties shows that it takes special efforts to get the law
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to focus on the hate aspects of a crime. The murderous vendetta against fourteen
Canadian women carried out by Marc Lépine. who executed them at the
University of Montreal in 1989, was unusual only in the sense that the hateful
actions stemmed from a single individual (see Chapter 2). Women have long been
the victims of violence engendered by hate against women. Numerous efforts
to amend federal hate-crime prevention legislation have failed to add sexual
orientation, gender, and disability to the list of hate motives. Narratives of
survivors and others, perhaps better than any other form of representation, capture
the venomous form of hate at work in murder and genocide. The laws governing
violence have not kept pace with the narrative accounts in capturing the hate
elements of the crimes. Surprisingly. the hate motive also has not played a
prominent role in the development of the laws of genocide.

The concept of motive captures some of the hate aspects of a crime. Two
individuals accused of murder may have two different motives. One person may
have killed for money while the other one killed for hate. Motive differs from
intent in that the former refers to the underlying reason for the act whereas the
latter refers to a type of mental state. In general, the criminal law concentrates on
intent (and. of course, the act) and does not give central importance to motive. In
national criminal law systems, if an individual did the requisite act with the
requisite intent, the individual stands guilty of the crime. for example, of murder.
Although motive sometimes enters into the determination of guilt. the motive
underlying the crime generally receives consideration only at the sentencing
phase.” A court might consider the motive of bias in a so-called hate crime in
determining a convicted murderer’s punishment.

The hate element fares slightly better in international criminal law than it does
in national law. Courts that have considered genocide and other cases of grave
injustices seem to address the motives behind these crimes. We use the phrase
“seem to address™ because international law (especially the codes and cases on
genocide) has not directly embraced and explicitly required the motive element.
In this chapter, we shall build a case for the importance of the motive element for
the crime of genocide. The despicable and loathsome nature of the motive gives,
in part, the crime of genocide its distinctiveness. Absent a focus on motive in
genocide cases, courts would inadvertently overlook a crucial feature of the crime
of genocide.

However, the idea of motive as applied in national criminal law difters radically
from the concept of motive that we propose for international criminal law. Jurists
too quickly transfer concepts such as intent and motive from national criminal law
into international criminal law without making critical modifications in those
concepts (see Chapter 4). It only would distort reality to search for a genocide
motive analogous to an individual motive involved in murder. What makes
genocide particularly heinous is not that many individuals adopted a hateful
fittitude or that a demonic leader unleashed hateful fury on the world. Rather, the
insidiousness of genocide lies in the fact that a society decayed to a point
where hatred bred within its basic structures and institutions. A careful look at
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a case considered by the Ad Hoc War Crimes Tribunal for the Former Yugoslavia
will demonstrate the importance of the motive element in genocide cases and will
show that the motive element of genocide consists of institutionalized forms
of hatred. Again, before proceeding, we must issue a notice that we offer
prescriptions for and not exhaustive descriptions of the motive element.

GENOCIDE AND PERSECUTION: THE JELISIC CASE

The indictment before the International Tribunal for the Former Yugoslavia
(ICTY) charged Goran Jelisic with the crime of genocide.

In May 1992, Goran Jelisic, intending to destroy a substantial or significant part of
the Bosnian Muslim people as a national, ethnical or religious group. systematically
killed Muslim detainees at the Laser Bus Co.. the Brcko police station and Luka
camp. He introduced himself as the “Serb Adolf.” said that he had come to Brcko to
kill Muslims, and often informed the Muslim detainees and others of the numbers
of Muslims he had killed. In addition to killing countless detainees, whose identities
are unknown, Goran Jelisic personally killed the victims. By these actions. Goran
Jelisic committed or aided and abetted.

The Ad Hoc War Crimes Tribunal for the Former Yugoslavia found Jelisic not
guilty of genocide as he did not have the requisite special intent (or motive?) to
exterminate a group. This finding may seem odd given that the court admitted that
the prosecution had proved that Jelisic chose his victims because they belonged
to a specific group. The court agreed that Jelisic had targeted Muslims. Further.
the court accepted the evidence that Jelisic had demonstrated his hatred toward
Muslims as a group through his vile words (calling them balijus or *“Turks") and
discriminatory actions (forcing them to sing Serbian songs). Jelisic had even
presented himself as the new Hitler. Finally, Jelisic matched threatening words
with ultimate deeds by killing countless Muslims. Jelisic’s manifest hatred and his
killings of Muslims would seem to make Jelisic an ideal candidate for genocide
conviction. However. the court found these factors insufficient. It demanded proof
of further elements to make the charge of genocide stick. The court noted, in
particular, that the prosecution failed to place Jelisic within the chain of
command. Jelisic's pretending to have authority (apparent authority) did not
give him real authority (particularly, in the sense that his authority did not derive
from an organization; see Chapters 3 and 7). Why did the court give so much
importance to Jelisic’s lack of place in the chain of command?

The court held that inconsistencies in Jelisic’s acts demonstrated that Jelisif
lacked something called “special intent.” This, we submit, is another way of
saying that Jelisic lacked the requisite motive. In support of its position, the court
cited the fact that although Jelisic had targeted Muslims for slaughter, he also had
released some Muslims while singling out some non-Muslims for death. The
court granted that Jelisic's actions revealed an intentional plan as the evidence
showed that Jelisic intended to kill Muslims. The court ruled that an intentional plan
was not enough for a genocide conviction. The accused needed to have a SPCCiﬂ]
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intent, that is. intent to exterminate a group. To underscore its interpretation, the
court drew a distinction between the crimes of genocide and persecution. “Genocide.
therefore, differs from the crime of persecution in which the perpetrator chooses his
victims because they belong to a specific community but does not necessarily seek
to destroy the community as such.™ However, it is not. as the court seems to think.
that Jelisic’s individual “killing-plan™ did not have the elements of an exter-
mination program. Even if Jelisic did have his own extermination plan, his plan
would not have been part of a broader organizational extermination plan. In short,
Jelisic still would have lacked the requisite motive for the crime of genocide.

The type of motive involved in genocide cases differs radically from the type
of motive found in discussions of murder cases. In genocide cases. courts need to
see the motive element (like its counterpart, the intent elements, see Chapter 4) as
an aspect of society and its organization and not as part of an individual and his
mind. The structural forms of hatred that feed genocide lie deeply embedded in
social behavior and government policies. Certainly. Jelisic did not have a pure,
unbiased motive for his acts. Nevertheless, his motive did not reach the level of a
genocide motive as his motive did not form part of, in this case. a government’s
policies and plans of hate. Therefore, Jelisic lacked the requisite motive. Jelisic's
hatred was not a hatred that was part of a social policy of hatred. a hatred so deep
and horrifying that it promoted the annihilation of a group.

The Jelisic trial court astutely underscored the distinction between intent
and motive.* The Appeals Chamber accepted this distinction between intent and
motive, but, then, unfortunately. it quickly dismissed the idea of motive on
grounds of its inscrutability. The Appeals Chamber reflects the dominant (and, we
submit, legally incorrect) position. The Trial Chamber’s interpretation fits the
original intent of those who codified the law better than the Appeals Chamber’s
analysis. While the laws of genocide do not mention motives explicitly and inter-
national tribunals generally have glossed over the motive element. the drafters of
the 1948 Genocide Convention thought that they had included motive. In the first
draft by the Ad Hoc Committee. “a Venezuela amendment, eventually adopted,
substituted the phrase “as such’ for [a] specific listing of motives.™ The Genocide
Convention delegates agreed that an enumeration of motives in the code would
unfairly help defenders who could always claim to have committed their acts for
other motives than those listed in the law. The ICC criminal code retained the “as
suc‘h" language: “The perpetrator intended to destroy, in whole or in part. that
national, ethnical. racial or religious group. as such (italics added).” Therefore.
the courts should return to the original intent of the law’s drafters and see motive
as an essential element of the crime of genocide. For the crime of genocide. inter-
National criminal law clearly needs motive as the third key factor to add to the
other two factors of act and intent.

NATURE OF HATRED

' Motive provides a link between the intent directed against the group and action
inflicted upon the targeted group. It would not be enough to find evidence of the
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intent and evidence of harmful acts against a group. For a conviction for the crime
of genocide. harm to individual group members must come about becuuse of an
individual’s purported group aftiliation. Evidence ot the killing of group members
and evidence of plans about a group will not suftice in tsolation from each other.
Whether a situation warrants the label genocide depends upon strong evidence
that the harms came about primarily because of the group’s status.

One explanation tfor why motive has become an obvious but overlooked
additional element 1s that analyses of genocide presume the presence of a hate
motive. For example, the description “an intent to exterminate a group” sounds
ominous because a4 motive-type is readily apparent from the description. In the
next chapter (Chapter 6). we shall see how we also presume to know the targeted
group tvpes. For anvoene with even a rudimentary understanding of Nazi Germany
the hate-based motive underlving the Holocaust seems apparent. We assume that
those who intentionally try to annihilate whole groups of people have loathsome
motives. According to this view. the Nazis carried out their plan for annihilation
because of their deep-seated hatred of Jews. Thus. the motive element captures 2
crucial and otten presumed characteristic of genocide. The venomous nature of
genocide, on this interpretation. lies not only in the intentional mass slaughter
of individuals but also in the reprehensible. hate-based reasons used to intiate.
perpetuate. and jusuty those killings.

When we combine genocide's intentional acts with the reason or motive tor the
acts, we begin to ~see another aspect of genocide’s distinctiveness. Perpetrators
commit genoctde for an espectally loathsome reason. They engage in mas$
killings to exterminate pait or all of 4 group. No other crime requires a motive of
this magnitude. A peculiar form of hate directs perpetrators toward tultilling their
goals of annihilation. In instances of genoctde. individuals become objects of hate
because of their group status. Genoctde involves mass Killing hecause of group
hatred. It would be misleading to think of the hate mvolved in genocide as highly
negative perceptions and attitudes that the perpetrators had toward a targeted
group. Those who later become perpetrators ol genocide sometimes start their
Journey of hate by first adopting negative opiions about a particular group.
However, the hate involved in genocide goes tur deeper than this. For one thing.
discriminatory attitudes and actions do not always toretell a future genocide
{see this chapter. the section on case studies).

Discriminatory attitudes held largely by individuals take on an enticely different
form when they become sanctioned. reintorced. and promoted by organizations.
particularly by state organizations. Again, let us turn  the case of the 1933 Soviel
famine. Here, the Soviet case illustrates ditterences between individual attitudes
and state policies. Some Sovicet leaders definitely had highly negatve attitudes
toward a group of peasants called Awlaks. Lenin's 1918 highly derogatory
proclamation about the kulaks clearly gave public vent o the state’s anunosity
toward them. Still. the Soviet state’s animosity toward Audaks. especially betore
Stalin’s regime, hardly rose to the level ol genocidal hatred. Fivst, Soviel
leaders expressed a variety of views about the kuluks. The moderate Bukharin.
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for example. recommended alliances with the kulaks. Second, before Stalin, the
government did not institute any action based on a negative attitude toward them.
When governmentally reinforced discriminatory attitudes become governmentally
enforced policies—as they eventually did under Stalin. then we have the makings
of a genocide motive. While this adds the motive factor to the charge of genocide
against Stalin, it does not alter the assessment that the 1933 Soviet famine does
not qualify as genocide because Stalin’s regime lacked the requisite corporate
intent (see Chapter 4).

We need to recognize that genocide forms of hatred go deeper than negative
attitudes or animosity. The hatred unleashed in genocide goes far heyond a dislike
or disdain for a particular group. A highly negative attitude and discriminatory
action toward a group generally implies that the members of the group have
human status. Those targeted in genocide often do not even have human status.
Perpetrators typically use subhuman lubels such as vermin to classify their targets.
Perpetrators of genocide view their victims as less than human. Sometimes. the
loathing goes. in some sense. beyond hatred. Certain groups sink beneath the human
level. and thereby. become hardly worth hating in any traditional sense. According
to some interpretations. the Nazis had such a low regard for the Gypsies (Roma)
that they saw them as subhumans who were unworthy of their contempt. Jews, of
course. did not even register on the human scale for the Navis.

.Therefore. motives underlying the crime of genocide go far beyond individual
discriminatory attitudes. In fact. hatred may not be the hest word to use as a
genocide motive is more like a judgment than an attitude. In genocide cases.
a powerful organization makes a collective judgment that a group has no moral
worth and sets out to act upon that categorical determination. These organizations
funher foment and entrench the hatred toward a group a hatred that hes deeply
Intertwined within the fabric of a society. These organizations amass considerable
power. generally as part of the state or in close association with the state. Next,
let us see how this institutionalized form of hate tukes root.

CASE STUDIES:
JEWS, BOSNIANS, ALBANIANS, AND TUTSIS

‘GT()up\ vulnerable to genocide experience different types of harms and
different degrees of harms within each type (See Appendices C and 1)), Following
Raul Hilberg's analysis in his seminal study The Destruction of the Furopean
Jé"Ws. the Nazis™ assault on the Jews fell into three distinct phases: designation.
discrimination. and brutalization.” At each stage. the Nuzis embedded hatred
foward the Jew deeper and deeper into the structuse of German society. Recenl cusces
from the Balkans and Central Africa seem 10 provide examples of the phases
des'g.nali()n. discrimination. and brutalization. Yet. comparisons of the phight of the
Bosnian Muslims. Albanian Kosovars. und Rwandan Tutsis show that the groups
do not move through the phases i the same order (see Appendix 1)), Althouglh
the authoritjes singled out the Albanians and put them through a long period
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of discrimination, the Albanian Kosovars suffered, contrary to all expectations,
relatively little when the war broke out. In contrast, the Bosnian Muslims experi-
enced considerable brutality when their war erupted despite having faced little
prior harm either from being classitied as Bosnian Muslims or from government
policies. Of these groups, only the Rwandan Tutsis traveled a path to brutality in
a manner similar to the European Jews.

However, more importantly for this study, the cases examined here demonstrate
how the motive element that underlies genocide starts, implants, and grows.
Groups devalued by the official classifications solidify their group identities to
protect group members from external forces aligning against their interests.
“The need for ethnic solidarity arises only when strange, threatening, competitive
outsiders must be confronted.”” The strength and longevity of these defensive
postures by vulnerable groups provides a rough measure of how deeply hatred has
become institutionalized.

In hindsight, we know that a classification as a Jew by the Nazis meant almost
certain death. Official classifications in the former Yugoslavia did not show early
signs of similar manifest hatreds. History shows that some official classifications
were more negative than other ones. As shown below, Bosnian Muslims had far
fewer complaints than did the Albanian Kosovars under each change in their
classifications in the former Yugoslavias constitutions. The Albanians consis-
tently found themselves burdened with a lower political status than their Bosnian
counterparts. In sharp contrast, almost every official classification of the groups
in Rwanda stemmed from widespread prejudice against the groups.

The different degrees and types of brutality experienced by the groups also give
measures of how strong the hate motive has become. Genocide killings arise in
part from a hatred that devours the foundation of a society whereas relatively less
animosity lies beneath ethnic cleansing (forced removal). Some analysts place the
case of Bosnian Muslims in the first genocide category and Albanian Kosovars in
the second one. Even if we shy away from this controversial thesis, we can safely
say that the attacks on the Bosnian Muslims showed greater animosity than those
launched against the Albanian Kosovars. For example, Bosnian Serbs engaged in
systematic rapes of Bosnian women to obliterate Muslim offspring from the land.
The Albanian Kosovars did not experience the extent and depth of this type of
viciousness. Moreover, no matter what we conclude about groups in the Balkans.
no one would deny the almost unprecedented hostilities that the Hutus perpetrated
on the Tutsis in Rwanda. The point of all these unpleasant and sometimes bizarre
comparisons (summarized in Appendix D) is to use them to make the case that
international criminal law should incorporate a motive element in its future
prosecutions of genocide.

Phase 1, Group Designations

1. European Jews. The development of anti-Semitism in Nazi Germany speq
through Hilberg’s three stages. Hilberg described the overall “inherent pattern’
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of this Nazi “machinery of destruction™ “no group can be killed without a
concentration or seizure of the victims, and no victims can be segregated before
the perpetrator knows who belongs to the group.™ The first phase of embedding
hatred occurs in the process of officially defining or designating a group. The
destructive paths paved by the state bricks of hatred begin with a seemingly
innocuous road sign found at the highway's entrance. “When in the early days of
1933 the first civil servant wrote the first definition of ‘non-Aryan’ into a civil
service ordinance, the fate of European Jewry was sealed.™ If the history of anti-
Semitism provides a model, then the signs of officially sanctioned animosities
toward a group occur when the state denies (discrimination phase) social goods
(employment, education) to those it previously classified as a lesser group
(designation phase). The institutionalization of hatred under the Third Reich
began when the Nazis began classifying individuals as Jews.

Group identities often solidify defensively when hatred begins to take shape as
an official policy. Many individuals recount that they telt little or no identity with
a group before the group became a target of hostility. Powertul groups like the
Nazis who attack other groups find ways to identify those group members as Jews
or whatever even if their criteria for identification make little sense (see Chapter 6).
The Nazis classified some individuals as Jews who had no past self-identification
as Jews: they refused to identify other individuals as Jews even if they had a
history of self-identification as Jews: and they failed even to consider the
possibility that some individuals who did not fit their criteria might have been
practicing, religious Jews. Some Holocaust survivors later admitted that they had
little or no self-conscious identity as Jews until the Nazis implemented their
bizarre classification scheme.

2. Bosnian Muslims. Constitutional law helped to mold group identities
throughout the relatively brief history of the former Yugoslavia. The 1946
Constitution used a three-tiered classification system of group types. Federal
Yugoslavia had three types of citizens: “nations™ or narodi (Serb, Croat, Slovene,
Macedonian. Montenegrin, and Muslim). “nationalities”™ or narodnosti (those
with “national homes” outside Yugoslavia such as the Albanians), and “other
nationalities and ethnic minorities” (Jews, Yugoslavs). The 1946 Constitution
fecognized Serbs, Croats, Slovenes. Montenegrins, and Macedonians as nations,
but it did not recognize Bosnian Muslims as a nation or nationality. Bosnian
Muslims did not attain formal recognition as a narodnosti or nationality until
Passage of the 1963 Constitution. The 1974 Constitution reflected an improve-
ment in their status by designating them as a narodi or nation, that is, Muslims
Who had a national home in the republic of Bosnia-Herzegovina. Therefore, it
Was not until 1974 that Bosnia-Herzegovina became one of the country’s six
fepublics. Yet, despite these identity setbacks, the history of the former Yugoslavia
feveals little evidence of official sanctioning of any latent hostilities against
Bosnian Muslims that might have existed in its society.

3. Albanian Kosovars. The case of the Albanian Kosovars differs in important
Ways from that of the Bosnian Muslims. A history of constitutional design again
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sets the overall context, and geography sets the stage. Two regions—Vojvodina
and Kosovo—border the Republic of Serbia. The 1946 Constitution designated
the Vojvodina region. with its majority Hungarian population, as an Autonomous
Province. The Constitution reserved a clearly lower designation (Autonomous
Region, in contrast to an Autonomous Province) for Kosovo. Kosovo, unlike
Vojvodina with its higher status, did not have an independent legislature or a
supreme court. The 1963 Constitution upgraded Kosovo to the same status as
Vojvodina but with a twist; the new constitution decreased the powers of all the
autonomous provinces including Kosovo and Vojvodina. Thus, Kosovo finally
achieved a higher status but at the cost of fewer powers. With the 1974
Constitution, Kosovo became a full constitutive member of the Yugoslav
Federation as one of eight federal units, However, unlike the Muslims of Bosnia
who by that time had attained nation status (narodi). the Albanian Kosovars
remained in the lower category, a nationality (narodnosti). Albanians remained
second-class citizens (a nationality) “despite their numerical superiority over less
numerous Slav nations of Yugoslavia, which did have their own republic within
the federation.”'” In summary, we see hostilities toward the Albanians becoming
much more entrenched through official classifications than any animosity toward
the Bosnians.

4. Rwandan Tutsis. One does not have to search far through the classification
schemes of the colonialists in Rwanda to find evidence of harsh judgments about
Hutus and Tutsis. The Germans had a far more favorable impression of the Tutsis
than they did of the Hutus. Rwanda’s Belgian rulers, who inherited Rwanda after
Germany’s defeat in World War 1, at first, also favored the Tutsis. Then, in 1962.
Just before the granting of independence to Rwanda. Belgium, in response to the
increasing militant demands from the Tutsis, reversed their policies and helped
the Hutus attain power. Official identity cards, first introduced by Belgium in
1926, became a badge of inferiority for Tutsis when the Hutus took power
after independence.!' The Rwandan case shows how quickly a positive group
designation can turn into a negative one.

Phase 2, Group Discrimination

1. European Jews. Throughout the 1930s, the Nazis introduced legislation that
clearly discriminated against Jews. First, in 1933, Nazi laws excluded Jews from
receiving retirement funds for their public service. They also prohibited Jews
from entering the legal profession and limited the number of Jews attending uni-
versities. The 1935 Nuremberg laws prohibited marital and extramarital relations
between Jews and Germans and forbade Jews to work as pharmacists. The 1938
laws excluded Jews from practicing law or medicine. The expulsion decrees of
1939-1941 marked a new phase of policies of hate. The deportation orders that
followed represented a short prelude to death camps. Each new law further
embedded hatred toward Jews into official policy.
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2. Bosnian Muslims. Bosnian Muslims experienced comparatively little
discrimination before the brutalization against them erupted. Despite portrayals
to the contrary, “Bosnian Islamic identity has historically been moderate. .. "2
Although incidents of prejudice against Bosnian Muslims as Slavs who had
converted to Islam under Ottoman rule occurred, the discrimination remained
relatively mild and isolated. Most importantly. the discrimination did not take
on institutionalized forms nor did it become legally sanctioned. As a group,
Bosnian Muslims bypassed much of the discrimination phase and moved quickly
through the designation to the brutalization phase. For the most part, the various
classifications of Bosnian Muslims by Yugoslavian officials show little evidence
of deep-seated hatred toward Bosnians being put into official policy.
Circumstances changed abruptly in the 1990s. Only as the Yugoslavia state began
to implode did the label Bosnian Muslim became a badge that signaled potential
horror to those stuck with the label. The dynamics of group formation followed a
different trajectory for the Albanian Kosovars.

3. Albanian Kosovars. The Albanian Kosovars. unlike the Bosnian Muslims,
can point to a period of severe discrimination from roughly the 1980s through the
1990s. In reaction to a series of Albanian riots throughout the 1980s, neighboring
Serbia increased its repression of the Albanians. Elections. boycotted by the
Albanians, became part of this repression. In one farcical election. a political
figure known as “Arkan” became a representative of a Kosovo constituency in
Serbia's assembly. After the election, Arkan proposed that the government should
treat the 1.5 million Albanians, whom he claimed had emigrated from Albania to
Kosovo, as tourists with temporary visas.'* Later, authorities singled out Arkan
and his paramilitary organization as being responsible for some of the more
horrifying atrocities committed against Bosnian Muslims.

Serbia’s repressive actions led the Albanian Kosovars to form an underground
government and society—a clear manifestation of a defensive group formation.
Over 18.000 Albanian teachers taught 335,000 students in an unotficial education
System that included fully functioning law and medical schools. Thus, having in
Some sense solidified their identity earlier than the Bosnian Muslims, the
Albanians under the nonviolent leadership of Ibrahim Rugova established an
underground parallel state. The US State Department and Amnesty International
documented the severe and widespread human rights abuses carried out against
Albanians during this period. By 1996, the severity of the discrimination against
Albanians in Kosovo reached apartheid levels. It is difficult to detend the legitimacy
of any state that keeps a majority of its population so oppressed that they become
noncitizens. The severe apartheid policies forced on the Albanian Kosovars were
Worse than any policies directed at the Bosnian Muslims over the same period.

‘4. Rwandan Tutsis. Rwandan independence ushered in varying waves of
discrimination against the Tutsi minority under two Hutu-led regimes. The system
Put into place in the First Repubtic (1961-1975) under Gregoire Kayibanda
{president until a 1973 coup) functioned as an apartheid system placing quotas
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on Tutsis in education and government jobs. Unlike the reactions to apartheid in
South Africa, international protests against apartheid in Rwanda. similar to those
in Kosovo, remained largely muted. Rwanda’s experiment with apartheid in the
First Republic ended with massive slaughters of Tutsis. During the First Republic,
Rwanda also lost over one half of its Tutsi population to refugee flight to Uganda
and other neighboring countries. President Kayibanda's army chief of staff,
General Juvenal Habyarimana, seized power and ended the First Republic’s
anti-Tutsi pogroms.

Habyarimana. president of the Second Republic, abandoned the First Republic’s
discriminatory policy of “"national Hutuism,” but discrimination against Rwandan
Tutsis living abroad increased. In 1986, Uganda changed its citizenship require-
ments from ancestry to residence. The Tutsi Diaspora group in Uganda formed
the bulk of the Rwandan Patriotic Front (RPF), the force that later invaded Rwanda
(and ended the genocide). The Ugandan government, for internal political
reasons, reversed its liberal citizenship policy and made members of the RPF
refugees in Uganda. Rwandan Tutsis no longer had a safe legal home in Uganda.
Habyarimana responded by explicitly granting citizenship to indigenous resident
Tutsis but not to those Tutsis who had fled to Uganda from, especially, Rwanda.
The Tutsi guerrilla fighters found themselves between the Rwandan devil and the
Ugandan deep sea. According to one historian, the 1990 RPF invasion of Rwanda
represented an attempt of Diaspora Rwandans to escape the closing scissors of a
postcolonial citizenship crisis in both Uganda and Rwanda.™ The 1993 interna-
tionally brokered Arusha Accords, designed to end the civil war brought about by
a 1990 RPF invasion, required the repatriation of Tutsi refugees back to Rwanda
from Uganda and other neighboring countries. Thus, we find that the Tutsis suffered
relatively less discrimination at the beginning of the Second Republic than they did
at the end of the First one.

Phase 3, Group Brutalization

1. European Jews. Some scholars have underplayed the motive element even in
the case of a clear-cut genocide such as the Holocaust. In an article published in
a premier philosophy journal, Margalit and Motzkin proclaimed that only World
War 11 Germans “both systematically humiliated and systematically killed.”"
They hedge their bets with the admission that this combination is “‘exceedingly
rare and maybe unique” (Italics, mine). The authors say little about extermination:
instead, they concentrate on humiliation. Contrary to the implications of their
analysis, however, humiliation does not occupy the same moral plateau as
extermination. Whatever the moral condemnation humiliation warrants, it pales
in comparison to the moral condemnation demanded by acts of extermination.
The concept of humiliation does not come close to capturing the venomous
and despicable hatred that the Nazis had for Jews. Killings motivated by
hatred, not humiliation, lie at the heart of genocide. The awkward legal phrase
“extermination, ... as such” and not the term “humiliation,” better captures the
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Holocaust’s morally important features, including the horrifying brutality and the
despicable institutionalized hatred.

2. Bosnian Muslims. Within the Balkans, in the 1990s, the Bosnian Muslims
experienced considerable horrors. Srebrenica, a city in Bosnia-Herzegovina, came
to symbolize the tragedy of ethnic conflict when Bosnian Serb forces massacred
some 7.000 Bosnian Muslims under the helpless eyes of UN soldiers from The
Netherlands.'® The Bosnian Muslims had little military hardware to protect
themselves. According to one estimate, “the Muslims had two tanks, twenty-four
artillery pieces, and no planes, whereas the Serbs had more than 300 tanks,
400 artillery pieces, and at least sixty planes.”'” Instead of protecting the more
vulnerable Bosnian Muslims, the United Nations, through its initial support of
the Bosnian Serbs. chose the wrong side in the conflict. This raises a disturbing
possibility. Perhaps, the United Nation's refusal to see that brutalization was
disproportionately committed against Bosnian Muslims stemmed from prejudiced
attitudes that became entrenched in United Nation's operations procedures.

However we assess the role of humanitarian intervention in the Bosnian
conflict, Bosnia’s contemporary history clearly demonstrates that hatred can
explode suddenly with little warning. This hatred can become particularly vicious
when it becomes entrenched within warring military organizations. The government
of the former Yugoslavia did not give official recognition to animosities that
may have existed among its populace. Only when the country imploded did
serious forms of hatred toward Bosnian Muslims emerge in the midst of
widespread brutalization, including forced removals, rapes, and extermination
campaigns.

3. Albaniun Kosovars. The experiences of the Bosnian Muslims and the
Albanian Kosovars also differed radically during their respective brutalization
phases. The Bosnian Muslims speak the same language as the Serbs who
mobilized hatred against them. The more impoverished Albanian Kosovars speak
adifferent language than their Serbian nemesis. Given that the Albanians differed
more from the other recognized groups in the former Yugoslavia than they did
from each other and that Albanians probably experienced more discrimination
in the former Yugoslavia, one might have predicted that greater hatred would
have been unleashed against the Albanians. Yet, while the comparisons remain
debatable, Bosnians suffered more severe harms than the Albanians did. Bosnian
Muslimsg probably received more brutal treatment than Albanian Kosovars during
their respective recent conflicts with the Serbs. The death tolls for Bosnians, for
€Xample, numbered in the one-hundred thousands and that of Albanians in the
tens of thousands.

4. Rwandan Tutsis. The severity of the final brutalization phase in Rwanda
clearly distinguishes it from the brutalization carried out in Bosnia and Kosovo.
The extent and gravity of the harms perpetrated against Bosnian Muslims and
Albanian Kosovars pale in comparison to those inflicted on the Rwandan Tutsis.
"More people were killed, injured, and displaced in three and half months in

Rwanda than in the whole of the Bosnian campaign.”'*
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Historically, the Rwandan case comes the closest to matching the order of the
phases and the severity of harms within each phase as the horrors experienced by
Jews under the Nazi regime (see Appendix D). The solidification of Tutsi as a
defensive identity occurred earlier in the last part of the twentieth century than did
the full formation of Bosnian Muslim and Albanian Kosovar identity. However,
the case of the Tutsis in Rwanda also breaks rank with that of the Jews in Nazi
Germany. The plight of the Jews became continuously and increasingly serious
through the designation, discrimination, and brutalization phases. The plight of
the Tutsis did not follow the same, continuously downhill descent into the hells
of brutalization. The Tutsis fared better under Rwanda’s Second Republic than
they did under the apartheid policies of the First Republic. Further, brutalization
occurred soon after outside policy makers imposed a quota system for Tutsis in
Rwanda. Well-intentioned policies, especially when they solidify ethnic categories,
often have adverse affects. The results of the Arusha Accords now haunt its
promoters. In any event, severe group brutalization does not always follow from
increasingly severe group discrimination. Brutalization may erupt after discrimi-
nation seems to have abated. The Rwandan case illustrates one clear lesson.
Patterns of severe group brutalization demand swift and immediate humanitarian
intervention to stop them. Sovereign immunity does not apply, legally or morally.
as a defense to genocide. A conceptual cleansing of our understanding of genocide
should clear the road of any remnants that impair the effective implementation of
an international moral mandate to stop it. The cases also illustrate the importance
of recognizing the formative stages and end-point of an overlooked crucial element
of the crime of genocide—motive.

CONCLUSION

Of the five elements of the crime of genocide (act. intent, motive, victim type.
and perpetrator), jurists pay the least attention to motive. Yet, a motive of hate lies
at the very essence of genocide. Genocide is the consummate hate crime. This
hate element is not something peripheral to the act of genocide. Hate makes geno-
cide the horrendous crime that it is. It might somehow even make sense to treat
hate as a peripheral item in murder cases. Penalty enhancement statutes, for exam-
ple, tack on considerations of the hate aspect of a crime of murder after a court
has made a ruling on the “real” issue, that is, the murder itself. A court can con-
duct a trial of a person accused of murder without the slightest mention of a hate
motive underlying the crime. This would and should be unthinkable in cases of
genocide. No one would even think of accusing someone for killing millions of
Jews or thousands of Tutsis without examining the hatred that motivated these
crimes. It is critical for jurists to bring the hate element that nurtures and sustains
genocide to the center of the international legal stage.

Chapter 6

Genocide Victims:
Perpetrator Defined

Article 6 (a) Genocide by killing

Elements

1. The perpetrator killed one or more persons.

2. Such person or persons belonged to a particular national, ethnical
ethnic, racial or religious group.

3. The perpetrator intended to destroy, in whole or in part, that national,
ethnical, racial or religious group as such.

4. The conduct took place in the context of a manifest pattern of similar
conduct directed against that wrong or was conduct that could itself
effect such destruction.

—Rome Statute of the International Criminal Court

VICTIM TYPES: ISSUES AND SOLUTIONS

The Nazis obliterated millions of individual lives and attempted to annihilate entire
groups. It may sound strange to describe the death of individuals in the same sentence
as the death of groups as if harm to individuals and harm to groups stood on equal
footing. Talking about groups in the same way that we talk about individuals
Indicates more than an odd way of speaking. The placement of individuals and
groups on the same descriptive level brings a peculiar feature of the crime of
genocide to the surface. Most people would readily admit that genocide involves
more than killing massive numbers of individuals. Yet, few would recognize that one
of those crucial additional factors is that genocide involves attacks on groups.
Insisting that the laws governing genocide should include a careful analysis of groups
Mmay seem like a purely academic indulgence. One may wonder what more there
needs to be for something to count as genocide beyond the fact that countless indi-
viduals lost their lives. Legally speaking, however, the element of mass killings does
not differentiate genocide from other international crimes. After all, an act of mass
killings fits “crimes against humanity” as well. Along with intent, the group charac-
teristics of the victims truly mark the crime of genocide as distinct from other lethal
International crimes. No other international war crime singles out groups as victims.
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The concept of genocide has the notion of groups built into it. The word
“genocide” comes from the Greek genos meaning “race, nation, or tribe.” Racial,
national, and tribal groups serve as examples of the type of groups that perpetrators
have targeted throughout history. Genocide consists of an act committed against
these types of groups. The individuals killed in genocide belong to certain group
types. To understand the nature of genocide, we need to know what it means for
victims “'to belong to a group.” In particular, we need to understand what it means
for victims of genocide “to be members of a certain group type.”

Before taking on these challenges, let us integrate the conclusions from the
previous chapters with the discussions in this chapter so far. Genocide involves
the killings of massive numbers of individuals (see Chapter 3). Perpetrators kill
according to explicit or implicit policy directives from organizations (see Chapter 4)
and because of hatreds deeply embedded in the fabric of those organizations and
in the wider society (see Chapter 5). Victims of genocide possess a special quality
of having ties to a group. Genocide. then, consists of mass killing of members of
a group because of their group identity. Hence, to qualify as genocide the perpetrators
must direct their killings not just at any kind of group but against members of
certain kinds of groups.

To see why it is that not just any group will do as targets of genocide consider
the following. All wars, for example, would fall under the heading of genocide if
“the enemy” qualified as a relevant targeted group for the crime of genocide. This
would mean that when the United States attacked its enemy Iraq in Gulf Wars
I and 11, it could stand accused of the crime of genocide as it clearly targeted
a group. namely, “the Iraqi enemy.” To retain its rhetorical force jurists should
restrict the scope of genocide. The problem before us in this chapter is to find the
best way to restrict the reach of targeted groups within the laws of genocide.

Those who have codified the laws of genocide have chosen to restrict the
targeted groups by designating a set number of group types. The drafters gave
certain group types a special status. The 1948 Genocide Convention specified four
group types: religious, national, ethnic, and racial groups. When the drafters
limited the groups to these four types, they created an expectation that all future
groups would have to resemble these groups. Jurists have come to regard
the group types first designated in the Genocide Convention not merely as models
but as an exhaustive list of those group types covered by the law. According to the
dominant way of thinking on these matters, if members of a candidate group do
not fall into one of the categories specifically designated by the laws, then the laws
of genocide do not apply to them. Thus, as political groups did not make the
original list, the targeting of communists or any other political group would not
qualify as genocide targeting.

The case for a narrow range of group types gains support from a key source.
namely, the initial debates over the drafting of the Genocide Convention itself.
The Convention drafters explicitly rejected proposals to include other group types
(specifically. linguistic, political, and economic groups). In practical policy terms.
many individuals, some organizations, and a few governments have expreSSCd
their dismay that the laws of genocide do not apply readily to injustices such &
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the massacres of political groups in the killing fields of Cambodia. As Cambodia
has become a particularly troublesome case, we shall later devote considerable
attention to it (see this chapter, the section on case studies).

How, then, should international law interpret this group element? Attempts to
answer this question face the following complication. Genocide does not involve
the targeting of just any group. Only certain groups find themselves within the
scope of the laws of genocide. This leaves an even more perplexing question. How
can the law defend protecting only certain types of groups, namely (as specified
by the laws of genocide) “national, ethnical, racial or religious groups”? Despite
the abstract nature of the discussions about the elements of the crime of genocide
and the hair-splitting distinctions theorists make in these types of debates, a legal
analysis of groups quickly lands in the thicket of historical and political disputes.
In this chapter, for example, we shall find ourselves having to propose solutions
to seemingly intractable disputes over how to assess the mass slaughters that
Fook place in Cambodia from 1975 to 1979. The challenge is to find the proper
struments that will dull weapons (at least the intellectual ones) used to fight over
past issues and sharpen the legal tools needed to confront future challenges.

A description of the targeted group is a critical element of the crime of genocide.
Not every targeted group qualifies as a genocide group. If we could write a new
laW on genocide, what conditions would we place on the victim element of the
crime? More realistically, if we could propose new interpretations of the existing
laws on genocide, how would we read the phrase “Such person or persohs
belonging to a particular national, ethnical [ethnic), racial or religious group™?
The legislative writing or the judicial interpretation of the victim element may
look easy, but we need to make some difficult choices. First, we must face the
Skf:ptlc who wants to do away with requiring any kind of group identity for the
Cflrpe of genocide. Why should we need to identify the groups involved in mass
killings? A killing is a killing regardless of whether the victims belong to any
group. Second, we need to choose between a proposal that lists the specific groups
targeted for genocide in the past and one that simply includes the classifications of
Ihese.speciﬁc groups. Did the Nazis simply target Jews, or did they target Jews as
aracial group? Third, we need to decide how to relate the designated groups to
each cher and to other groups not designated in the law. Why did the drafters of
‘h§ original genocide law specify national, ethnic. racial. and religious groups?
Did they mean to make this an exhaustive list closed to any future additions?

Identifiable Versus Non-ldentifiable Groups

o Perhaps, the group identification requirement for the crime of genocide is
Ve.rly restrictive. Israel Charny dismisses the requirement that genocide involve
an identifiable group by pointing out that,

nlljass killings, on an enormous scale, can fail to qualify as genocide under the present
[UN] definition if the victims are either a heterogeneous group or native citizens of
a country that is destroying them. How absurd, and ugly.'
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According to Charny, under the United Nations’ definition of genocide, “planned
killing of even millions of one’s political opponents would not constitute genocide
if one were careful that they were all of ditferent faiths or different ethnic
backgrounds.”> Thus, Charny questions why mass killers must target groups to
qualify as perpetrators of genocide. In his view, mass killings of any individual,
whether or not they belong to groups, should suffice. Like Charny, we oppose
adopting an exhaustive list of group types. However, we adamantly disagree with
Charny’s proposal to jettison or to set aside the requirement that genocide involve
an identifiable group type. What makes genocide a particularly heinous crime is
the genos element, that is, the targeting of groups. Crimes-against-humanity,
another international war crime, also includes the criminal act of mass Killings
just as the crime of genocide does (see Chapter 3). Genocide, in contrast, signifies
something distinct and. in many ways, worse than mass killings. In a case of
genocide, the accused set out to eliminate a group by killing its members. Within
international law, genocide, therefore, represents the analogue to the worst kind
of murder in national (municipal) criminal law, namely, premeditated murder.

Types of Groups Versus Specific Groups

After we have chosen to retain the idea that the laws of genocide should include
reference to identifiable groups, we then have to decide whether the law should
identify those groups specifically or generally. If we opt for the specific approach,
we would list those groups (e.g., Namibian Hereroes, Turkish Armenians.
European Jews, and Rwandan Tutsis) that already have been victims of genocide.
Presumably, then, the law would focus on protecting these specific vulnerable
groups. Let us assume that we could agree on a list of specific groups previously
victimized by the crime of genocide. The shortcoming of any specific list lies in
the high probability that other, non-listed specific groups will become future
victims. To remedy the problem of overly specifying the list of particular targeted
groups, the law might retain the list of past victim-groups but treat this as
an incomplete sampling. However, this sample-list interpretation leaves open
the important issue. We would still need to determine the similarity between the
presently listed groups and other non-listed future groups so that we could choose
among future candidates. In short, we cannot avoid grappling with the problem of
designating types of groups and the further challenge of how these types relate 10
each other and to other groups that we leave off the list.

Designated Group Types

Once we have rejected proposals that would radically alter the current law, we
must face the problems created by the current law’s reference to only four types
of groups (national, ethnic, racial, and religious groups). First, we need to decide
how many of these type-labels a group must have to qualify under the provision-
Does the fact that a group qualifies under a number of the categories have any
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bearing on the legal case? Second, we need to find a way to handle those types of
groups not specified in the law. Do perpetrators automatically escape prosecution
for genocide if they target political or some other group that is not designated in
the law? Third, we need to face the challenge of weighing the four classifications
tagainst one another. Do the group types recognized in the law tell us anything
important about the crime of genocide? Is the targeting of some groups (racial
ones) worse than the targeting of other ones (religious ones)?

1. Relations among Designated Group Types. Does a group increase its chances
of qualifying as a genocide victim group if it falls under more than one of the four
classifications recognized in the law? In past genocide cases, groups often fell
under a number of different types. The Nazis, for example, classified the Jews
a.CC(.)rding to their religion as well as their race. The Armenians who became
victims of the Young Turks in 1915 fit under both the religious and the ethnic
categories; and the Hutus attackers thought of their Tutsi victims as part of a despised
ethnic and racial group.

If past cases of genocide involved groups classified under various combinations
of national, ethnic, race, and religious categories, then it seems reasonable for the
law to reflect history. The law should recognize the multi-group dimension of
genocide just as memorials and museums have increasingly come to do. The multiple
group nature of the Nazi genocide has only recently received considerable public
.acknowledgment‘ After a great deal of political wrangling, the Holocaust Museum
in Washington, DC accepted exhibits about “other victims™ of the Holocaust. For
example, visitors to the museum may select from identity cards that feature not
only Jews but also Polish prisoners, Jehovah's Witnesses, homosexuals, Gypsies,
and euthanasia victims.*

However. while groups targeted in genocide typically overlap a number of
types (say, religion and race), perpetrators generally focus their wrath on a single
featur.e of the group (race in the case of the Jews by the Nazis). In fact, the idea
of a single-category group serves as the paradigm for genocide. When we think
of genocide, we generally imagine mass killings directed at members who fit
under a single category. The Holocaust, marked by the loss of nearly six million
people from one group (the Jews), has become the typical case, the model, and the
exemplar of genocide. The Nazis were obsessed with the complete elimination of
one (and only one?) racial group, the Jews. Historians now generally agree that
the Nazis even sacrificed winning World War 11 by diverting scarce resources from
fighting the war to the mission of annihilating the Jews. There are good reasons,
as we ’shall see, for the law to reflect the importance of a single classification for
genqmde victim groups. As we shall see it was the racial and not the religious
classification of Jews that proved to be the truly sinister grouping.

Before we leave this discussion about the number of victim categories, we
is::)llllld‘note an lodcliity about these group types that has proved to be more fhun an

ellectual curiosity. Indeed, a perpetrator group may target members of its own
group type. These, admittedly rare, situations involve a group turning on itself.

embers of one part of a group attack members of another part of the same group.
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A subset of a group, in effect, tries to annihilate the remaining part of the group.
In these circumstances, victim group and perpetrator group overlap. Later, we will
examine an actual case of a so-called auto genocide that took place in Cambodia.

2. Relation of Designated Group Types to Other Group Types. After we have
accepted the four designated group types, we then need to find ways to relate these
to each other and to other types. Drafters of the recently adopted laws governing
the International Criminal Court (ICC) accepted the Genocide Convention’s
language almost verbatim. Now, only certain types of groups fall under the
protected reach of the international laws of genocide. The controversy, however,
continues over whether to add more types of groups (especially, political groups)
to the list of categories already mentioned in the law. We could simply accept the
present four categories and treat them as making up a complete and exhaustive
list. Alternatively, we could accede to the demands and tack on additional group
types (linguistic, social. economic, and political). The first approach makes the
law too inflexible, and the second one, too flexible. With the exclusive method,
we would automatically have to reject any different type of mass killing. With the
inclusive method, we would have to accept almost any form of mass Killing as
genocide. If we use either device, then we will fail to ask the most fundamental
question. s there anything about the four types that are included in the law that
captures something important about the crime of genocide?

Can we find a feature common to the accepted categories to use to assess future
candidates? If so, then new candidate groups would qualify if they shared these
common characteristics. Unfortunately, analysts cannot reach a consensus about
the underlying assumptions that tie the accepted designated group types together.
The drafters of the Genocide Convention uncritically granted some questionable
claims about the underlying nature of the designated categories. For example, they
assumed that the laws of genocide would cover only permanent and stable groups.’
Thus, the drafters construed the Convention’s purpose as protecting groups that
already existed, that is, those that already had a long history. In other words, the
drafters thought that the Convention should protect only clearly recognizable and
fully formed groups. One distinguished legal expert on minority rights claims that
the right for these groups to continue to exist is a prerequisite for other righlS-5
Yet, despite the benefits of having minority groups around for long periods of time.
neither the past stability nor the continual existence of a group should influence
the determination whether it is a type of group covered by the laws of genocide.
A group does not need stability or to have a long history for perpetrators to target
it for annihilation.

Why, then, does the genocide law include religious, national, ethnic. and racial
groups? Perhaps, the types listed in the law simply reflect the fact that past
perpetrators of genocide primarily have targeted these group types. This obvious
observation helps to uncover another well-known but critical factor. Perpetrators
of genocide not only targeted the types of groups listed in the law but they also
determined the composition of these groups. The Nazis devised their own racial
criteria for who qualified as a Jew. The important point is not that past perpetrators
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of genocide classified individuals according to their religious. national, ethnic. or
racial affiliation. Rather, the critical factor is that perpetrators defined the targeted
groups. To accommodate this perpetrator perspective, we need to change the way
we commonly think about victim groups. The laws of genocide make more sense
when we determine the nature of the targeted groups from the point of view of
those who set out to harm groups. Adoption of the perpetrator’s perspective lends
credibility to the choice of categories, and it permits sufticient flexibility to
include previously non-designated or new future group types.

The failure to apply the international laws of genocide to Cambodia in a timely
fashion dramatizes the powerful grip that a dominant perception of genocide and
hatred has on policy thinking and law making. Admittedly. group hatred, on a
global scale, typically has involved quite distinct groups with long histories.
However, targeted groups also can have a transient, ephemeral existence. Some
victim groups quickly coalesce and rapidly dissolve. Further, some of the
most pernicious forms of hatred arise among groups similar to one another
(e.g., Bosnian Muslims and Bosnian Serbs). Oftentimes (and paradoxically), the
more similar the characteristics of a victim’s group are to those of a perpetrator’s
group, the more severe the animosity and hatred.® Finally, group hatred can even
develop within a group. Recent history has provided a curious example of ethnic
Khmers turning on themselves (see this chapter, the section on case studies). The
constantly changing characteristics of group formation argue against assuming
and insisting on the prior stability of vulnerable groups.

To clarify the difference between focuses on a group’s continual existence and
harms inflicted upon a group consider the following. Some individuals may not
acknowledge that they even belong to a group before they experience discrimination
asa member of that group. Suddenly. they find themselves attacked because of their
perceived group affiliation. Some individuals did not consider themselves Jewish
until the Nazis attacked them as Jews. If we emphasize the continual existence of
a group, then we run the danger of overlooking cases where a group has little
identifiable existence apart from actions taken against the group. Further, on
lh§ group-stability thesis, the perpetrators of genocide would have to threaten the
gxmtence of an already defined group. According to this interpretation, a readily
identifiable group must have had a life of its own before any discriminatory and
otherwise harmful acts took place. However, for legal purposes. a group’s identity
has more to do with the thoughts and deeds of those determined to harm the group
than it does with the prior status of a group. As the examples from the Nazi court
cases illustrate (see Chapter 7), perpetrators inconsistently, if not irrationally,
establish group membership criteria. Nazi stereotypes led the judiciary to classify
as Jewish individuals people whose beliefs and practices had little to do with Jews
and. J.udaism. In turn, the Nazi stereotype of how a Jew looked led to legal
decisions that refused to label practicing Jews as Jewish.

Efforts to find consistent and rational ways to determine grounds for group
Membership independent of the perpetrator’s means of identification often
obscure the immediate harms inflicted upon members of a group. The primary
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focus should fall on group harm rather than on (but not to the exclusion of) group
identity. The group-identity approach focuses on efforts groups make to establish
their identity outside of the context of harms directed against them. We should
interpret the genocide law’s lists of victim types as a list of typical victims and
not as a limited and exclusive list.

We cannot predict which type of group will find itself threatened in the
twenty-first century. We do not know whether “national, ethnic, racial, or religious
groups” (the 1948 Convention’s list) or “linguistic, political, and economic groups”
(the critics’ list) will become objects of attack. Nevertheless, this does not leave
the future completely indeterminate. We know a few things about the future. We
know, for example, that we cannot guarantee that any future group will readily fit
under any of the group types currently considered. Further, nobody knows
whether some way of grouping people other than in racial categories will become
the most lethal excuse for killing massive numbers of people. These tidbits of
common sense should deal a fatal blow to those who want to retain the designated
list as an exclusive one or who want to extend the designated list by finding some
common positive features of the designated groups themselves.’

Commentators have shown how confusion over group identity has infected the
International Criminal Tribunal for Rwanda (ICTR). In an earlier Akayesu judgment,
the Trial Chamber stated:

The Chamber notes that the Tutsi population does not have its own language or a
distinct culture from the rest of the Rwandan population. However, the Chamber
finds that there are a number of objective indicators of the group as a group with a
distinct identity. Every Rwandan citizen was required before 1994 to carry an
identity card which included an entry for ethnic group, the ethnic group being Hutu,
Tutsi, or Twa.?

However, as Eltringham astutely observed, the court later in that same opinion.
“declares that what really defines Tutsi is that they constitute a ‘permanent and
stable’ group, one which is determined by birth.”™ Eltringham found that the ICTR
made some progress on the issue of group identity when, in the later Kayishema
Jjudgment, the ICTR stated that:

An ethnic group is one whose members share a common language and culture; of,
a group which distinguishes itself. as such (self-identification); or. a group identified
as such by others, including perpetrators of the crimes (identified by others)."’

In summary, then, the ICTR refined its analysis of groups by including
perpetuator-determined sense of group identity, but it fell short by treating the
perpetuator-centered view as only one of a number of possible ways to establish
group identity.

In analyzing genocide. courts should concentrate on the negative claims about
a group from the point of view of perpetrators who are intent on harming members
of that group. Among theorists, Chalk and Johanassohn come closest to this
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“negative/external” approach when they define genocide as “a form of one-sided
mass killing in which the state or other authority intends to destroy a group as that
group and membership in it are defined by the perpetrator (italics added).”"" The
last part of the definition (italicized above) provides an excellent starting point for
establishing a sound analysis of groups.'* Chalk and Johanassohn, in a sense,
leave the problem of how to define a particular group to the perpetrators of
the harms.

The jurisprudence on genocide is moving toward adopting perpetuator-
based definitions of groups. In the Jelisic case, the Ad Hoc Tribunal for the
Former Yugoslavia (ICTY) adopted this perpetrator perspective.

Although the objective determination of a religious group remains possible, to
attempt to define a national, ethnical. or racial group today using objective and
scientifically irreproachable criteria would be perilous exercise whose result would
not necessarily correspond to the perception of the persons concerned by such
categorization. Therefore, it is more appropriate to evaluate the status of a national.
ethnical or racial group from the point of view of those who wish to single that group
out from the rest of the community. The Trial Chamber consequently elects to evaluate
membership in a national, ethnical or racial group using a subjective criterion."?

While the court called the standard it adopted “subjective,” it clearly meant
subjective from a perpetrator’s and not from a targeted group’s perspective. When
considering cases of genocide, courts first should turn to the perpetrators (not to
group members or theorists) for the most useful definitions of groups.

3. Differentiation among Designated Group Tvpes. We need to allow for the
possibility of making comparative judgments about various categories of groups.
Through this study, we shall find that not all group types rank equally on a scale
of vulnerability to serious harms. While the group types listed in the genocide
laws (“national, ethnical. racial or religious groups™) do not seem to appear in any
Particular order, it will clarify issues (and, in many cases, resolve disputes) if we
arrange them on a scale according to how susceptible a group type is to harm from
others. We propose the following reordering of the sequence of group types ranging
from the least to the most vulnerable group: religious, national. ethnic, and racial
groups. “Vulnerability” in this context means, “‘group susceptibility to annihilation
Or extermination.”

To appreciate that groups within different categories tend to have different
Vulnerabilities let us consider examples from opposite ends of the spectrum. Is
there any prima facie difference between cases where perpetrators stigmatize a
8roup as racial and ones where they treat a group as political? The Nazis targeted
both Jews (a racial group) and communists (a political group). Jews suffered far
more than did the communists. This difference was not accidental. The racialization
of Jt.iwish identity made Jews far more vulnerable to harm than groups that the
Nazis Placed under other categories. Once an identity takes on racial characteristics.
those so stigmatized can do nothing about it. Racialized Jews are born Jews:
€ommunist parents do not necessarily have communist children.
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This does not mean that genocide could never include a political group. The
laws of genocide should not exclude political and other non-listed group types. It
would make a difference. for example, whether the targeted group was an organized
or an unorganized political group. The latter are more vulnerable than the former
because they have fewer means of defending themselves. A relationship generally
exists between how organized a group is and how well a group can protect itself.
Generally, unorganized groups are more likely than organized groups to become
objects of harm. Organizations, by their nature, provide group members some
degree of protection from harmful identification and treatment by perpetrators.
Group leaders might respond. collectively and effectively, to early mistreatment
of members by outsiders. Obviously, however. organizations and their leaders do
not always provide sufficient protection.

Whether the killing of members of an organized political group because of their
political affiliation qualifies as genocide depends on the details of a particular
case. For example. whether the massive killings of over 500,000 people associated
with the Indonesian Communist Party (PKI) from 1965 to 1966 qualified as
genocide would depend on a number of factors. With respect to the group element
of the crime of genocide, we would need to ask the following questions. First, did
the PKI, an organized political party since 1920, determine its own membership
or did the Indonesian government cast its net wide to include those loosely
associated with the PKI (including friends, relatives, and family)? Second, what
harms did those labeled as party members receive? Third, how confining was the
party label? Could PKI members readily change their party affiliation?

Overall, then, we should allow for expansion of the list of victim types by
(1) adopting the perpetrator’s definition of a targeted group; (2) assessing the
magnitude and depth of the harm experienced by members of the group; and
(3) judging where among the designated group types to place this new group type
on the vulnerability scale. We are now ready to apply this method to cases that
would otherwise prove problematic.

CASE STUDIES: HITLER’S GERMANY, POL POT'S CAMBODIA

Historical comparisons demonstrate the importance and relevance of the abstract
distinctions made so far. The Nazi and Khmer Rouge regimes targeted many
groups.'* Hitler’s megalomaniacal exploits should need little introduction. The
lesser-known Pol Pot and the Democratic Kampuchea (DK, the official name of the
Khmer Rouge State from 1975 to 1979) regime went to extraordinary lengths 0
recapture for the Khmer people the lands and glory accumulated and lost under the
ancient kingdom of Angkor. The chairman of the United Nations Human Rights
Sub-commission called the massacres in Cambodia “the most serious [human rights
violations] to have occurred anywhere since Nazism."'*> Given the enormity of the
Nazi and Khmer Rouge atrocities, these two blights on recent history make ideal
subjects for a comparative study. An analysis of similarities and differences between
Hitler’s and Pol Pot’s victim groups will produce some unsettling results.
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One difterence between the Nazi and Khmer regimes arises immediately. While
few jurists would question calling Nazi acts genocide, the same does not hold true
for the deeds of the Khmer Rouge. The mass killings carried out by Pol Pot’s
Khmer Rouge have perplexed scholars, jurists, and politicians who continue to
argue heatedly over whether the Cambodia case qualifies as genocide. Investigators
of Cambodia’s killing fields disagree about the categories of victims and their
relative degrees of victimization. The Cambodian case, then. proves more difficult
to assess than the Nazi case. Unlike the Nazis, for example, the Khmers did not
clearly target one group for total extermination. Did harms and killings experienced
by members of various groups occur because of Khmer policy directed at those
groups or did the regime strike out in all sorts of unpredictable ways and target
many different types of people? As a first step to answering this question, consider
the following difference between Nazi and Khmer policies. While the Nazis had
relatively clear-cut categories for classifying their victim types, the Khmer Rouge
had a comparatively messy and vague classification scheme. Let us. then. see how
well both the Nazi and the Khmer Rouge’s policies and practices fit the current and
the proposed legal classificatory schemes for victim groups.

Designated Groups

The four group types (religious, national. ethnic, and racial) codified into the
laws of genocide shall frame the analysis. This may sound like an overly formal
approach to a cognitively messy and emotionally loaded subject. However, impor-
tant rationales underlie the use of this schematic. The law uses particular group
types for good reasons. History bears witness to how often certain group types
have become victims of serious harm. The following discussion examines the
legally designated group types in an order that begins with the least vulnerable
type (religion) and ends with the most vulnerable one (race). Within each category,
We match a group targeted by the Nazis with a comparable one victimized by the
Khmer Rouge. These comparisons will suggest the most fruitful ways to use the
types of group designations found in the genocide law.

1. Religious Groups. History contains a long list of groups persecuted because
of their religion. Sometimes, discrimination against a religion has turned into
mass killings of the religion’s members. A relatively unknown religious genocide
occurred in Japan. In 1587, Japan’s rulers banned Christianity, practiced by some
300,000 devotees. In 1614, a national campaign to suppress Christianity began.
From 1637 10 1638, the discrimination campaign culminated in the massacre of
Some 40,000 Christians.

Fonunately. in modern times, religious genocide has become a rarity. History
“"CO‘rdS relatively few examples such as the case of Japan where perpetrators
EECClﬁcally target a religious group for extermination. This should come as no
fO:prlse: The.nature of religious identity makes the targeting of religious groups
el a‘ﬂmhl.latlo!) rg]auvely unlikely as belief and practice lie at the heart of

glous identity in a way that they do not for the other listed group types,
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particularly ethnicity and race. This means that, overall, religious identity has a
more malleable character than ethnicity or race. Ethnicity and race become
intractable when perceived as embedded in biology. In contrast, it is difficult to
imagine someone arguing that a person’s religious identity has biological roots.
Even though people might find religion at the heart of their identity, individuals
can change and modify their religious identity. Racial identity does not have the
same permeable quality that religious identity has. The relatively transparent and
malleable nature of religious identity makes it more difficult for perpetrators to
target religious groups for mass killing and annihilation. This does not mean that
religious groups will never find themselves the object of genocide or that members
of religious groups will not suffer horrible harms. As we shall see, however, while
the Hitler and Pol Pot regimes clearly attacked Jehovah’s Witnesses and the
Buddhist monks respectively, the evidence does not show convincingly that their
regimes tried to exterminate these religious groups.

(a) Jehovah's Witnesses. Jehovah’s Witness began in the United States during
the 1870s and quickly spread to countries abroad, including Germany. Some
scholars find the suffering of Jehovah's Witnesses under the Nazis comparable to
the horrors experienced by the Jews.'® The Nazis tolerated some religious identi-
fications and practices, but the Jehovah Witnesses openly defied the Nazis.
Proclaiming their sole allegiance to God, Jehovah Witnesses refused to take oaths of
allegiance to Hitler's Third Reich.'” Incensed by this disloyalty, the Nazis aimed
their killing machine at Jehovah's Witnesses. However, the evidence shows
that the Nazis did not target Jehovah's Witnesses for annihilation in the same
way that they targeted Jews.'® The Nazis targeted Jehovah's Witnesses for what
they believed and practiced, not (as they did for Jews) for what the Nazis perceived
the Jehovah's Witnesses to be. The Nazis, for example, sent the children of
Jehovah's Witnesses to school for re-education. In contrast. they sent Jewish
children to death camps.

(b) Cambodian Buddhists. Countless Buddhist monks met their demise at the
hands of the Khmer Rouge. As evidence of Pol Pot's intent to eradicate Buddhists.
Ben Kiernan cites a government document that proclaimed that “[t] he foundation
pillars of Buddhism ... have disintegrated. In the future they will dissolve
further."" The United Nations Group of Experts for Cambodia Report (1999
cited the following as evidence that the Khmer Rouge targeted Buddhists:

Khmer Rouge's intensely hostile statements towards religion. and the monk hood in
particular: the Khmer Rouge’s policies to eradicate the physical and ritualistic
aspects of the Buddhist religion: the disrobing of monks and abolition of monk hood:
the number of victims: and the executions of Buddhist leaders and recalcitrant monks.™

However. the following considerations raise questions about the charge that the
Khmer Rouge committed genocide against the Buddhists. Many Americans think
of the United States as a Christian country. Yet. Christianity does not infect all
aspects of American life to the same extent that Buddhism infuses Cambodian life.
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To be American is not to be Christian. but “To be Cambodian is to be Buddhist.”
Buddhism became so ingrained in Cambodian society that it constituted a way of
life for Cambodians. Any attempt to diminish or eradicate Buddhism would seem
to have cataclysmic consequences as it would have to transform the fundamental
pillars of Cambodian society. The Khmer Rouge regime was not the first to attack
Buddhism. Lon Nol, Pol Pot’s predecessor and opponent. also had initiated a
campaign against Buddhists. When the Khmer Rouge followed suit and sought to
eradicate Buddhism, they, in effect, would have had to demolish every vestige of
Cambodian culture, which they did not do.

The Nazis and the Khmer Rouge seem to have adopted fundamentally different
national policies. The Nazis prohibited the religious practices of Jehovah's
Witnesses, but they did not try to annihilate the religion entirely. In contrast, the
Khmer Rouge tried to eliminate Buddhism, but it remains unclear whether the
regime attempted to eliminate Buddhists. The distinction between doctrine (ism)
and proponents of the doctrine (ists) proves important. Apparently, the Khmer
Rouge killed only those Buddhist monks who refused to defrock. If the regime
had engaged in a wholesale attack against Buddhists, it seems that they would not
have allowed Buddhists to renounce their faith. Further, Khmer policy prohibited
the practices of any reactionary religion, which also included Catholics, whose
main cathedral in Phnom Penh they dismantled stone by stone.*' Yet, evidence of
astate forbidding a religious practice or even killing those who refuse to abandon
the practices does not provide a definitive case for a charge of genocide. The
rl.lthless forces of genocide would not distinguish religious believers from reli-
glous practitioners.

A number of more general claims emerge from this analysis of religious
groups. Future regimes probably will continue to forbid religious practices, and
some regimes will eliminate some religious practitioners. However. it seems
unlikely that regimes will seek to exterminate (in whole or in part) religious groups
Pefr se as they can strip people of a considerable portion of their religious identity
Wthout targeting the religious practitioners for annihilation through mass killings.
This helps to explain a reluctance to count Jechovah's Witnesses and Cambodian
Buddhists as genocide victim groups. A pattern now begins to emerge. Many of
the Democratic Kampuchea's victim groups do not fit smoothly under the headings
of targeted groups explicitly recognized within the laws of genocide. The absence of
Clei‘irly targeted groups makes it difficult 1o understand exactly what went on
d“r}“g the Khmer Rouge's reign. However, by the end of our discussion, we shall
be in a position to offer some explanations.

2. National Groups. While religious groups are readily identifiable (primarily
through the claims. habits and deeds of their members), international humamtarian
l"i_W.haS not clearly defined national groups. For the sake of clanty. the law should
d'Sl'mgUish national from ethnic groups as the two are often confused. Although
National groups sometimes overlap with ethnic groups. they reman distinet
categories. Unlike a purely ethnic group. a national group has ties to a nation othes
than the one in which they live.** In the context of war, the fate of a national group
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often depends upon the relationship between the group’s host state and its affiliated
nation state. A national group often becomes a targeted group because of its ties
to another state and not (entirely?) because of its distinct ethnicity.

The way a nation targets a group proves important when deciding whether
genocide laws should apply. A nation may target national groups with ties to its
war enemies. A nation may understandably restrict an alien national group’s move-
ment during a war. The debate over the justifications for the internment of Japanese
Americans during World War II continues to this day. Even those who condemn
the US government’s actions understand the government’s rationale for moving
thousands of people of Japanese descent from their homes to internment camps.
Further, even those opposed to the death penalty might treat a nation’s execution
of proven spies from a national group as falling in the realm of rational moral
action. In sharp contrast, however, most jurists and moralists would agree that
when a country similarly targets an entire national group for annihilation primarily
or solely because of the group’s identity. then that country has acted immorally.

It makes a difference whether a group qualifies as a purely ethnic or as a
national one. A purely ethnic group does not have ties to a potential enemy state.
Overall, it would be more difficult for a state to defend attacks launched against
an ethnic group than a national one. In the case of an ethnic group, a state cannot
avail itself of the excuse that a national group’s ties to another country pose threats
to a state’s security. A state can rationalize and perhaps even justify taking actions
against a national group in the context of an external war. It is difficuit to see what
plausible grounds a state could offer for targeting an ethnic group or, even moré
so0 (as we shall see in the next section) a racial group.

(a) Poles, Jewish and Non-Jewish. The Poles, a national group, lost a higher
percentage of its citizens to Nazi brutality than any other country. According (0
some scholars, if World War II had continued, Hitler would have targeted Poles a5
the next group after the Jews slated for elimination.”® Of course, this academic
judgment rests on a counter-factual that asks us to imagine a different past than the
one that occurred. Factually speaking, the Nazis did not have a chance to set their
sights on exterminating the Poles. More importantly, the target status of the Poles
becomes suspect given that the Nazis had mobilized to target not the Poles per $¢
but a particular group found among Poles. The Nazis treated Jewish Poles
differently than other Poles. Non-Jewish killings by the Nazis, for example, took about
10 percent of the Poland’s population whereas Jewish losses almost obliterated the
entire Jewish population of Poland.** Quite plausibly, then, the Nazis had targeted
non-Jewish Poles primarily as wartime enemies and Jewish Poles as Jews, that is.
for what the Nazis perceived Jews to be, that is, for their group identity. This shows
that not all targeted groups stand on an equal footing. The Nazi action against
Polish Jews probably had little or nothing to do with them being part of the sam¢
national group as the Poles. The Nazi attack on Polish Jews occurred because of
the target group’s Jewishness not because of its Polish affiliation.

The laws of war strongly condemn attacks on noncombatant enemies (see
Chapter ). However, this prohibition is neither universal nor clear-cut. Humanitarial
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law and international ethics leave room for exceptions to prohibiting the targeting
of national groups. Some analysts, for example, have defended the dropping of
nuclear weapons on Japanese civilians during World War I1.>° Advisedly. we must
approach these issues with great care. The recognition of exceptions to the
condemnation of targeting national groups does not mean an acceptance of the Nazis
targeting them. However, once we acknowledge the complexities of the concept
of a national group, an odd but important question remains. Can a national group
also be a genocide group?

(b) Vietnamese Cambodians. The Vietnamese Cambodians, who also made up
asignificant portion of Cambodia’s Catholic population, numbered over 400,000
before 1975. In contrast, “it was not possible to find a Vietnamese resident who had
survived the Pol Pot years there™ after 1979.2° These figures may be somewhat
misleading if, as speculated, over 300,000 Vietnamese fled Cambodia in 1975.
Still, no one disputes that a large number of the Vietnamese Cambodians lost their
lives during Pol Pot’s reign.

.Similar to the case of the Poles in Nazi-controlled Europe, the case of the
Vietnamese in Cambodia raises the question whether the Khmer Rouge targeted
them as a national “genocide group” or as a national “enemy group.” These labels
make a difference. If the Khmer Rouge attempted to exterminate the Vietnamese
as a national group, we would have the makings of a serious charge of genocide.
An acknowledgment of the gravity of attempts to exterminate a national group as
acrime of genocide should not detract from a recognition of the seriousness of
killing members of an enemy group. Still. the cases differ legally as well as
morally. Certainly, international law and global ethics should condemn states that
kill citizens whose nationality ties them to an enemy state. However, law and
mf)rality might permit some negative treatment of a state’s enemy group. A state
mlgbt make a defensible case for restricting movement of enemy groups during
Wartime. Yet, it seems clearly beyond good moral sense to try to justify extending
the negative treatment of an enemy group to a point where it sanctions killing its
rr}embers simply because of their group affiliation. It is difficult to imagine
Circumstances that would morally permit even placing restriction on a national
group merely because of the group’s national identity.

At first glance, it might seem plausible to label the Vietnamese Cambodians as
anenemy group. From 1975 to 1977, Cambodia and Vietnam engaged in a border
Warfare that culminated in Vietnam's full-fledged attack on Cambodia. Vietnam's
1979 victorious invasion ended the mass killings in Cambodia. Given a state of war
bt?tWeen Cambodia and Vietnam, perhaps, the Khmer Rouge did target the
Vietnamese Cambodians as an enemy group even though they went beyond any
feasonable moral bounds by killing Vietnamese Cambodians. The Group of Experts
m‘COnSidering charging the Khmer Rouge leaders with crimes against humanity
fejected any appeal to armed conflict as an excuse for these mass killings.

\lgfere that nexus fto armed conflict] still required as of 1975, the vast majority of the
hmer Rouge s atrocities would not be crimes against humanity: historians have not
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linked the bulk of the atrocities of the Khmer Rouge to the armed conflicts in which
it engaged (with Viet Nam or domestic rebels such as those in the eastern zone),
except to point out that the Khmer Rouge leadership’s concept of self-reliance
included an overall hatred of foreign and Vietnamese elements that they manifested in
numerous ways, including killing many people accused of being agents of Viet Nam.”?

While the bulk of the atrocities probably had little to do with the actual war
with Vietnam, the Khmer Rouge, in their twisted logic, may have perceived the
connection. The link lends support to the hypothesis that the Khmer Rouge targeted
its Vietnamese citizens because they were members of a national group with ties
to its enemy Vietnam. A connection, actual or perceived, between attacks on
Vietnamese Cambodians with Cambodia’s war with Vietnam. does not entirely
remove them from the list of targeted groups associated with the crime of genocide.
A pattern of discrimination against Vietnamese Cambodians persists to this day.
As the infliction of these harms has continued long after the cessation of the fighting
between the Cambodians and the Vietnamese, the continuing discrimination gives
credence to the claim that Pol Pot targeted the Vietnamese not only because of
their presumed ties to Vietnam but also because of their ethnicity.

In any event, the current vulnerability of groups like the Vietnamese
Cambodians underscores the importance for international law to recognize the
harms experienced by a group. A bright and continuous international spotlight on
a group’s past plight might make it less likely that members of the group will
continue to experience severe forms of discrimination.

Although attacks against groups often occur during wars, the previous discussion
should not leave the impression that war excuses killing or harming members of
any group. In fact, war often serves as a convenient cover for a state to turn on2
specific group. States use war as an excuse to harm groups, especially, as
discussed in the next section, ethnic groups. In summary, even though the Khmer
Rouge may have targeted the Vietnamese Cambodians as wartime enemies, this
does not exonerate the regime’s harmful action against them.

3. Ethnic Groups. Ethnicity, in general, is a more deeply entrenched group typé
than religion or nationality. Overall, members of religious or national groups seem
better able to renounce, escape, or change their identity during times of crisis than
members of ethnic groups do. While a number of ethnic groups in Cambodi2
would qualify as candidates, the Khmer group itself proves to be the most
challenging one.

(a) The Slavs. What ethnic groups did the Nazis target? Interestingly, it proves
difficult to find viable candidates. Perhaps, the Slavs come the closest to qualifying
as an ethnic group targeted by the Nazis. Hitler certainly disliked the Slavs, and
the Nazis regarded them as an inferior race. To support the victimization claim of

Slavs, some scholars have collected data to document the severe losses experi-.

enced by some Slavic groups during World War I1. Millions of Slavic Ukrainians
perished and millions more found themselves in slave labor camps.”® Other
scholars have sought to deflate the Ukrainian case by citing other data. They noté:
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for example, the high incidence of collaboration among Ukrainians with the Nazis
in carrying out the extermination programs against the Jews.”

The actions of some members of a target group should not be a crucial factor
in determining whether that group qualifies as a genocide victim group. Members
of a victim group may collaborate with (or, as we shall soon see, even come from
the same ethnic group as) the attackers. The case for Jews as a victim group is not
undermined in the least by the fact that some Jews cooperated with the Nazis
in the ghettoes and the death camps. Instead, the telling issue is whether the
attackers targeted a group as such. If we view the case of the Slavs from the
perspective of the Nazis, we find little evidence that the Nazis targeted the Slavs
for extermination.

(b) Eastern Khmers. Can one group commit genocide against its own
members? Does it make any sense for a group to try to eliminate itself “in whole”
(or even “in part”)? Does auto genocide exist? Let us answer these general questions
about the so-called “zero groups™ in the context of the Cambodian case. At first,
analysts applied the term “auto genocide™ to the entire range of killings under the
Khmer Rouge. The fact that Cambodians killed Cambodians made the case
particularly troublesome. Later, this sense of auto genocide was used to refer not
to Cambodians killing Cambodians but to Khmers committing genocide against
fellow Khmers. The Khmer Rouge’s reign of terror provides a candidate case for
the highly unusual situation of a group turning on itself. Khmers from the Khmer
Rouge political party performed mass executions against fellow ethnic Khmers
from the regional Eastern Zone of Cambodia that borders Vietnam. The non-
Eastern Khmers (the Khmer Rouge) distinguished themselves from their eastern
ethnic kin by forcing the latter to wear blue scarves.” Should the laws of genocide
cover this seemingly bizarre form of auto genocide? Fortunately, the genocide
laws do not require any expanding to include this case as the Eastern Khmers also
would qualify as a national group.®' Further, the law does not need to adopt an
even more bizarre notion of group suicide to apply genocide laws to cases of auto
genocide as the genocide laws do not require that perpetrators try to eliminate the
entire group. Auto genocide does not entail group suicide. Thus, a targeted geno-
cide group could be a subset of a larger group.

However, it remains an open question whether the killing of the Eastern
Khmers qualifies as genocide. The answer may turn, in part, on whether the
Eastern Khmers had become an enemy group. In the previous section, we asked
whether the Khmer Rouge targeted the Vietnamese Cambodians as a national,
external enemy group. Here, we can ask a similar question about the Eastern
Khmers. Did the Khmer Rouge target the Eastern Khmers as a national, internal
enemy group? Were the killings connected to accusations of treason or other
Purges? Vickery offers evidence that the attacks against the Eastern Khmers had
ideological and not ethnic roots. The strength of Vickery's claim may stem from
an inability to see how part of a group can turn on its own kind to the point of
genocide. While the current laws of genocide can apply to auto genocide, it
femains debatable if they apply to the case of the Eastern Khmers.
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4. Racial Groups. If a regime begins to unleash serious discriminatory acts
against groups because of their racial identity, alarms should ring loudly to wam
that discrimination harms could turn into genocide brutalization. Among those
group types singled out in the laws of genocide, racial groups have a special
status. The purported biological elements of race mark it as distinct from religious,
national. and ethnic classifications. Individuals supposedly inherit their racial
groupings through their bloodlines. Admittedly, people are born into religious,
national, and ethnic groups. However, according to an all-too-common way of
thinking about group types. only race has inherited biological markers. Race,
allegedly, grows “in the blood” in a way that religion and ethnicity do not.

Given how deeply entwined race can become in the social fabric of a nation,
those who prosecute crimes of genocide should carefully examine the studies,
policies. and actions of the accused regime to determine how well developed the
state’s race classifications are. As the examples below demonstrate, the Nazis had
highly sophisticated racial classifications: the Khmer Rogue did not. However,
even in some instances where the Nazis used race classifications to carry out mass
killings, we still do not have a sure case of genocide. We need to separate tWo
closely linked questions. An affirmative answer to the question “Did the perpetrators
target racial groups for harm?”” makes an affirmative answer to the question “Did
the perpetrators target racial groups for annihilation?” likely but not certain. The
case of the Nazi treatment of the Gypsies (also discussed below) illustrates the
distinction.

Where do we find parallel race classifications in Cambodia? The Chinese
Cambodians might seem like a good candidate group. On the surface, they seem
to fit into three of the four victim types: nationality, ethnicity, and race. It makes
a huge difference which of these group types becomes the primary category for
the Chinese Cambodians. Race, as noted above, strictly sets groups apart from oné
another. When regimes fully develop a pseudo-scientific basis for race classifications.
they erect effectively insuperable barriers among groups, thereby, creating conditions
ripe for genocide. Members of a group classified according to race have little
chance of escape, and they have a good chance of serving as a scapegoat for the
ills of a dominant group. Therefore, it is important to determine if the Khmer
Rouge viewed the Chinese as a separate race. The evidence suggests (as we shall
see) that the Khmer Rouge perceived the Chinese more in ethnic than in racial
terms. If the regime saw the Chinese as a distinct ethnic group, it remains doubtful
that it targeted them for elimination in the same way the Nazis targeted the Roma.

(a) Jews and Gypsies. Race classification systems are notorious for inconsistently
applying criteria for group membership. Many applications of these criteria used 10
determine racial identity produce illogical or even bizarre results. The applications
of irrational race classification systems had horrifying consequences in Nazl
Germany.

Hilberg traced the difficulties the Nazis first faced in promulgating precisé
definitions of “Jew.” The Nazis divided non-Aryans into Jews and Mischlinges
They further differentiated Mischlinges into Second Degree, those with one Jewish
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grandparent, and First Degree (half Jews), those with two Jewish grandparents but
not belonging to a Jewish religion. In one court case, the petitioner, a half-Jew
who had married a half-Jew, had attended a synagogue with her father and had
designated her religion as “Jewish™ on an employment application to a Jewish
community organization. The Reich Administrative Court interpreted “belonging
to a Jewish religion™ as an attitude. The court further noted that her father had
undoubtedly dragged her as an unwilling child to the synagogue and that her self-
identification as Jewish on a job application stemmed from economic need. Yet,
in another case, the Nazi court classified a petitioner with four German grand-
parents as a Jew because he felt bound to Jewry despite his Aryan blood. These
classifications determined which marriages to permit and which ones to prohibit.
Second Degree Mischlinges could marry Germans, but they could not marry Jews.
First Degree Mischlinges could not marry Second Degree Mischlinges or Germans,
except by special permission, but they could marry other First Mischlinges and
Jews. Further, Hitler decreed that, regardless of race. men (but not women!) could
be punished for the serious crime of Rassenschande (race defilement), that is,
having extramarital intercourse with a Jew.

As illustrated by the inconsistent judicial classifications made in the early
stages of Nazi rule, the relatively detailed distinctions that accompany discrimi-
natory harms may become blurred as the genocide engines ignite and accelerate.
The road to genocide sometimes begins with an externally imposed definition of
figroup—elhnic or racial. Classifications of groups, even those applied with good
intentions, intertwine with evaluations of groups. Although classifications of
groups seem relatively innocuous, group designations often reflect hostilities
toward certain groups. The animosities underlying these classifications may
appear tame, but they have the potential to grow into far worse forms of hatred
(see Chapter 5). Designation can serve as a precursor of genocide.

A number of contemporary scholars draw parallels between how the Nazis
dealt with the Jews and how they treated the Roma or Gypsies (see Appendix o).*
The Nazis handled the Gypsies with brute force. In Nazi Germany, when it came
lo humiliation and killings, Gypsies often found themselves one fateful step
behind Jews. The Citizenship Law of 1943 clearly stated, “Jews and Gypsies
Cannot become German citizens.”

[Iln January or February 1940, 250 Gypsy children from Brno in the concentration
camp at Buchenwald were used as guinea pigs for testing Zyklon B cyanide gas
crystals, a lethal insecticide that from 1941 onward was used for the mass murders
at Auschwitz-Birkeneau.®

Mass murders of Gypsies began at Auschwitz in 1943. Nazi Germany lost about
Wwo-thirds of its Gypsy population in concentration camps: Nazi-occupied Europe
lost about 20 percent of its Gypsy populiation.

Over time, the Nazis developed racial classifications for Gypsies. However, the
formation of a group into a racial one does not always follow a straightforward
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trajectory. It takes considerable effort for future perpetuators and their present
cohorts to construct racial classifications. The process takes roughly the following
steps. First, the state employs scientists to substantiate and legitimate racial
groups. The Nazis had two agencies engaged in research on whether the Gypsies
had Jewish origins. Second, the politicians enact policies and pass laws that use
the “scientific” race designations. The 1935 Nuremberg laws, which first legally
defined Jews, officially identified Gypsies as non-Aryan. The 1938 Decree for
Combating the Gypsy Plague, however, marked a change in Nazi policy from one
that treated the Gypsy problem as behavioral to one that perceived Gypsies as a
racial group.™ Yet, even with the scientific data and legal enactments in place, the
potential perpetrators still have a long way to go. In fact, we still would not have
a genocide case in a situation where perpetrators killed large numbers of members
of a pre-designated racial group. A racial designation and mass killings do not
prove the existence of a policy to exterminate a targeted group.

Some scholars, while readily agreeing that the Nazis harmed Gypsies, claim
that the Nazis generally considered Gypsies only a minor irritant compared to the
“evil vermin” represented by the Jews. They argue that merely because Gypsies
shared racial classification and brutal treatment with Jews does not mean that the
Nazis committed genocide against the Gypsies. According to their views, Jews alone
“occupied the precise place at which humiliation and extermination intersected.™
To support their position, these scholars point out that “no plan ever emerged to
annihilate all Gypsies analogous to the ‘Final Solution’ of the Jewish Question.™
While some Nazi leaders demanded the extermination of the Gypsies, a different
and influential racial assessment of Gypsies dampened rather than augmented the
calls for Gypsy annihilation. Heinrich Himmler, who by 1936 controlled Hitler's
entire repressive police and security forces, promoted the view that Gypsies had
Aryan origins. Data from research institutes, some directly under Himmler’s
control, bolstered the idea of racially pure Gypsies.

Despite the similarities, a critical asymmetry between racial designations for
Jews and Gypsies emerged. The Nazis marked pure Jews for extermination, but
some classifications of “part Jews” (Mischlinges), especially early in the Nazi
period, gave individuals a degree of protection. In contrast, while the Nazis
exempted some pure Gypsies from deportation, they treated mixed Gypsies
(Mischlinges) harshly. Even some of these “good Gypsy Mischlinges” had possic
bilities of becoming part of the racially pure group. Further, when the Nazis sent
Gypsies to Auschwitz, they permitted them, unlike any other targeted group. 10
live together in family camps. One scholar, Lewy, claims that as late as the 1990s
German prosecutions of war criminals found no Final Solution for Gypsies from
the evidence.”” However, another scholar, Greenville raises a disturbing rhetorica
question: “If persecution [of Gypsies] was not based on racial theory, why murder
[their] children?3® Perhaps, we can safely conclude that the Gypsies becamé a
quasi-racial group targeted for annihilation, in part.

(b) Chinese Cambodians. The Chinese suffered enormously under the Khmef
Rouge. For example, as a group, they experienced a disproportionate number of
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deaths. During the reign of the Khmer Rouge, the Chinese population of
Cambodia decreased from 430,000 to 215.000. The Khmer Rouge killed about
one half of the total Chinese population. Did the Khmer Rouge target the Chinese
Cambodians as members of a national, ethnic, or racial group? The Chinese
Cambodians seem to qualify as both a national and as an ethnic group. As a
national group, the Chinese Cambodians probably were less vulnerable to harm
than the Vietnamese Cambodians were as the former posed less of a threat to the
regime than the Vietnamese did. This difference stems from the fact that the
Khmer Rouge at least made a pretense of keeping friendly relations with China
whereas Vietnam clearly remained Cambodia’s enemy throughout the reign of the
Khmer Rouge.

Scholars disagree about whether the Khmer Rouge systematically targeted the
Chinese as an ethnic group. International jurists Ratner and Abrams, for example,
find support for the claim that “the Khmer Rouge targeted the ethnic Chinese as
an ethnic group...[in] reports that their mistreatment continued well after the
Khmer Rouge had confiscated their property and had forced them to live as
Khmer peasants.”* In contrast, Vickery denies that Pol Pot directed mass killings
against the Chinese as such. Instead, Vickery sees the atrocities arising from a
peasant revolution.* In other words, the largely urban Chinese Cambodians
Sifnply had landed at the wrong end of a revolution that glorified the peasantry.
chkery may be correct in discounting the killing of Chinese as genocide. Neither
disproportionate killings nor discriminatory acts against a group suffice to war-
rant a charge of genocide. Perpetrators of genocide must define and target the
group for partial or total annihilation. Again, as in the case of looking at the
Chinese as a national group, we need more information to decide. However, from
the available evidence, it seems unlikely that the Khmer Rouge targeted the
Chinese Cambodians for extermination as an ethnic group.

For purposes of this discussion, the more interesting issue is whether the
Chinese Cambodians constituted a racial group-type. If the Khmer Rouge targeted
the Chinese as a racial group, this would support a genocide charge. While the
Nazis clearly developed racial categories for Jews and Gypsies, the Khmer Rogue
did not construct similar racial divides for the Chinese or for any other groups.
Scholars agree that the idea of racial superiority of the Kampuchean people
formed the foundation of the Khmer Rogue’s ideology. They disagree. however,
over whether the idea of racial inferiority further motivated the mass killings.*!
Wltbin Khmer Rouge thinking, however, it seems that the Chinese, Vietnamese,
Thais, and Chams represented separate groups but not distinct races.*

Race has qualities such as immutability that set it apart from other group types.
Rage represents something more fundamental and less changeable than religion,
nat.lonality, ethnicity, or class. Admittedly, individuals seem to “pass on” their
rel'.gion, nationality, and their ethnicity to their offspring. There is a sense in
Which current generations receive these traits or “group-identity markers™ from
Pas.t generations and passed them on to future generations. Therefore, in a way,
individuals inherit group types. However, the biological language here is largely
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metaphorical. Further, it is important to keep in mind that classifications such as
religion, nationality, and ethnicity have permeable boundaries. Under certain
circumstances, individuals can escape religious, national, and ethnic designations.
People may have opportunities to change their religion, nationality, or their ethnic
status. However, a racial label. as something supposedly “deeply biological,
permits little or no room for escape or change. When left to grow and solidify,
race becomes an inescapable and intractable group type. When perpetrators take the
fateful plunge and build their ideology around race, these actions signal something
sinister in the making.

Fortunately, racial distinctions did not fester long enough during Pol Pot’s reign
to take over the Khmer Rouge’s ideology of hate. To deny, retrospectively, that
the Khmer Rouge fully used its version of the Nazi race card on the Chinese is
not to deny the Chinese their status as victims. Certainly, the Chinese experienced
terrible suffering under the Khmer Rouge. The question is not whether the
Chinese Cambodians were victims but rather whether they were victims of a
certain type.** However, before we accept the proposition that the suffering
inflicted upon the Chinese Cambodians did not rise to a level that warrants a
charge of genocide, let us consider whether they were targeted not as one group-
type but as multiple ones.

Compound Designated Groups

Let us return to the issue of multiple group types, which we addressed previ-
ously but largely in the abstract. Groups seem to become especially vulnerable
when one of their recognized group identities overlaps with one or more of the
other designated group-types. The Democratic Kampuchea’s (the DK) treatment
of the Muslim Chams illustrates how multiple identities can increase a group’s
vulnerability to harm. The Muslim Chams became vulnerable on two fronts, reli-
gious and ethnic. Ethnicity is a more firmly entrenched group type than religion.
Ethnicity is something that people seem to be born into, something that they
cannot easily discard. Ethnicity, in general, seems more difficult to change
because of its (largely unsubstantiated) connection to physical characteristics.
Italians supposedly have defining physical features; Catholics do not. We do not
need to agree with all or any of these interpretations of the nature of ethnicity 0
appreciate their force and widespread acceptance. For one thing, these interpretd
tions help make sense of why Muslim Chams seem to have experienced greatef
harms than the Buddhists. Cambodian Buddhists only had one thing that made
them vulnerable—their religion; the Muslim Chams, had two. Therefore, we must
slightly modify our previous claim. While single group types. especially racial
ones, prove the most important, multiple types can also help us explain other
comparative vulnerabilities. In the end, however, we shall find that even
the Muslim Chams do not clearly qualify as a targeted genocide group. First
however, we need to give long overdue attention to a clearly targeted, compound
group—the Jews.
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1. Racial and Religious Groups. (a) Jews. Primo Levi, in his last book written
before he committed suicide, provided one of the more telling accounts of the
Holocaust:

The human ashes coming from the crematoria, tons daily, were easily recognized as
such, because they often contained teeth or vertebrae. Nevertheless, they were
employed for several purposes: as fill for swamp lands. as thermal insulation
between the walls of wooden buildings. and as phosphate fertilizer: and especially
notable, they were used instead of gravel to cover the paths of the SS village located
near the camp, whether out of pure callousness or because, due to their origins. they
were regarded as material to be trampled on, I couldn’t say.™

The Holocaust pushed civilization’s moral categories to the limit or perhaps
beyond the limit.** The Nazis stretched the previously unthinkable idea of roral
destruction into a now imaginable form by ordering the destruction of every aspect
of Jewish identity—including the grinding up of the bones of dead Jews. Nazi
barbarity surpassed those of serial killers such as Jeffrey Dahmers, who ate the
hearts of his victims. The repulsive acts of serial killers may show, in a perverted
sense, more respect for their victims than the Nazis® acts of complete annihilation.
As the philosopher Emil Fackenheim notes, graves characterize civilization, and
the Final Solution had no burials for Jews. The Nazis extended “annihilation of the
living” to ““annihilation of the dead.” As repulsive as this conjecture might be, if
the Nazis had eaten their victims™ hearts as Dahmers had done. they might have
shown that they had some respect. however perverted, for their victims.

The Nazis pushed the limits of malevolent imagination and the bounds of
deplorable morality. They directed their terror primarily at one target. “The Nazis
terror was a selective terror. and Jews were the terror’s most important targets.”*
The Jews fit into a number of group types. They were a religious group and,
arguably, an ethnic group. They were not a national one since before the founding
of the state of Israel in 1948, European Jews had no nation outside their country
of residence. Yet, the Nazis actually paid little attention to Jews as a religious,
ethnic group or, even if they could have, as a national group. The Nazis regarded
the Jews as a separate race. The Nazis directed the bulk of their hateful venom at the
Jews as a race. The racialization of groups makes members of that group
Particularly susceptible to the worst nightmares of genocide.

2. Religious and Ethnic Groups. (a) Muslim Chams. There is certainly evidence
that the Khmer Rouge tried to destroy the cultural practices that helped to define
Muslim Chams. The Khmer Rouge banned the Cham's Islamic schools. prohibited
their religious practices, and forbid them to speak their native language.
Commentators take these actions as ample proof that the regime intended to destroy
the Chams.*” However. we must distinguish attempts to destroy the cultural aspects
of group identity and plans to obliterate the group through the mass killings of its
Members. If “planned mass killings of members of a group because of their group
identity” are central to the crime of genocide, then, as we have seen in the case of
AUM, attacks on the cultural practices of a group are insufficient (see Chapter 3.
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While the Khmer Rouge killed enough Chams to qualify as genocide, they do
not seem to have targeted them for extermination.*® Vickery. for example,
searches for an alternative explanation for why the Khmer Rouge killed dispro-
portionately large numbers of Chams in other regions.* He hypothesizes that the
Khmer Rouge targeted Chams not because of their religion or ethnicity but
because of their class. In the next section, we shall turn to a discussion of class
and other groups not specifically mentioned in the genocide laws. Let us first,
however, summarize the argument so far.

The analysis undertaken in this chapter should have erased negative reactions
generated by comparing Hitler and Pol Pot. Further, the analysis should have
sufficiently demonstrated some important comparative legal and moral judgments
that we can make about these ruthless leaders and their regimes. First, Pol Pot
was not Hitler; the Khmer Rouge regime was not the Nazi regime. The group
types targeted by the Nazis more clearly meet the criterion for genocide victim
groups types than the groups harmed by the Khmer Rouge. Second, among the
groups targeted by the Nazis, the Jews, as a racial group, have the dubious
distinction of being the one group unequivocally targeted for annihilation. The
Khmer Rouge did not target any groups in any way comparable to the Nazi
onslaught against the Jews. Each stage of the analysis taken throughout the book
builds portions of a legal and moral framework for dealing with genocide cases.
The conceptual framework constructed at this point should help to clarify the
issues and perhaps to resolve some of the scholarly disputes over the German and
the Cambodian cases. More importantly, each stage of the analysis establishes
aspects of an analytically sound and morally defensible legal framework for
dealing with future genocide cases.

Some important theses have emerged. First, the choice of a limited number of
group-types mentioned in the genocide laws makes sense. Throughout history.
religion, nationality, ethnicity, and race have been the characteristics around
which hate and terror consistently and persistently have mobilized. Hate agains
others has massed its ugly forces along the battle lines of religion, nationality.
ethnicity, and race. Second, the analysis has shown why it makes sense to list these
group markers in a hierarchical order of vulnerability with religious and national
groups at one end and ethnicity and race at the other end. Finally, we still need to
resolve the issue whether the list of group-types designated in the genocide 1aws
is exhaustive. As we shall see in the following section, this problem calls for 2
new strategy of legal interpretation. Instead of adding new group-types, jurists
should accept a more general sense of victim groups as defined externally by
perpetrators.

Non-Designated Groups

1. Political Groups. The challenge of reconciling the idea of designated with
non-designated groups forces us to provide a general solution to the problem of
how to determine which groups qualify as genocide victim groups. Although w¢
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have seen that jurists have had good reasons for listing four types of groups. those
who want to expand the list also have a good case. The expansionists argue that
even if we assume that the designated list includes all past genocide gr():Jps, we
have no reason to presume that future cases will fit into the assigned categories.
Some future demagogue might try to eliminate a completely new group such as
those perceived to hold certain philosophical beliefs. To prepare for these contin-
gencies we need to appeal to a more general way of determining genocide victim
groups. While those who want to add new groups rightly criticize those who take
the list of groups as exhaustive, their proposal to add political and other types to the
list is inefficient and implausible. Their strategy presupposes that the added types
will exhaust future possibilities, and as we have seen, we have no way of telling
how future perpetrators will perceive of groups they hate. A more efficient and
§ounder strategy lies in utilizing the ways perpetrators have defined and character-
ized the groups they targeted. A strategy that takes a perpetrator perspective on
dgﬁning and determining victim groups enables us to draw some important
distinctions between cases involving Stalin’s famine victims, Hitler's political
Opposition, and Pol Pot’s enemies. Most importantly, the analysis provides a
critical insight into the Cambodian massacres.

(a) Stalin’s and Hitler’s Enemies (see Appendix C). Before returning to the
comparison of cases from Germany and Cambodia, we need to complete an
analysis of a case we have intermittently highlighted throughout the book. The case
fr(.)m the 1933 Soviet famine, which took the lives of millions of Soviet citizens.
will also help us understand the Cambodian case. We have already shown in
Chapter 4 that the case does not qualify as genocide as Stalin and his regime
lacked the requisite intent. Here, we add another reason for rejecting it as a case of
genocide. Stalin’s targeted group does not meet the criterion of a genocide victim
grou.p, For the sake of argument, let us assume that Stalin’s regime had the
requisite intent for a charge of genocide. Then. we need to ask whether Stalin
Intentionally inflicted starvation on any one readily identifiable group. In this
case. the following three groups contend for victim status: a national minority (the
Ukrainians), a class (the kulaks or rich peasants), and a socio-economic group
(the peasants, in general).

The argument for treating the Ukrainians as Stalin’s genocide victims hinges
on the disproportionate number of deaths suffered by the Ukrainians during the
famine. Yet, the conclusion that supposedly follows from this observation runs
counter to Soviet programs that successfully promoted Ukrainian national culture
f.rom 1927 to 1933, Further, the fact that Ukrainian people died in dispropor-
“0"3@ numbers from the famine does not qualify the killing of Ukrainians as
8enoc‘1de as other groups in the North Caucuses and Lower Volga shared the
ts;::tfesf:'ng ifnd the generic label the enemies of collectivization. Overall. the case

alin’s regime negatively defined the Ukrainians and that it aimed to destroy
them remains weak.
Ofperhaps, thg idga of class fits the Soviet famine case better than the category

National minority. Letgers, a proponent of using the notion of class, laments
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that the UN definition of genocide excludes categories based on class such as
the kulaks:

If an allegedly socialist society. whose primary form of classification is that of class,
either targets or invents a class with extermination in prospect. that program must
count as genocide for the contemporary world in all its variety.™

The idea of a class as a genocide victim category has its share of problems.
First, Letgers and other analysts need to provide a more precise definition of the
general term “class™ and the specific term “kulaks.” Otherwise, it remains unclear
whether to understand kulaks as the more prosperous peasants or as the village
moneylenders and mortgagors. Many villages did not have kulaks, if that term
meant peasants who employed hired hands. In some villages, peasants slightly
better off than others peasants carried the label kulaks. Moreover, even if we
ignore definitional problems. we still need to explain why the famine extended
beyond the kulaks to many average-income farmers and to poor peasants. As this
case illustrates, adding class to the list of victim group types in the genocide laws
would not help.

Finally, consider that the target group might cut across national and class lines
to encompass peasants (muzhiks) in general. The writings of Marx and Lenin
provide evidence of a disdain for the peasantry (see Chapter 5). However, histo-
rians have not shown that Stalin and his regime held any deep-seated animosity
toward the peasants. While Stalin wanted to discipline the peasants, he did not
want to exterminate them. Thus, Stalin’s regime lacked two ingredients needed to
call the Soviet famine genocide, namely, corporate intent and, as we now see, an
appropriate victim group-type.

The actions that Stalin took against political dissidents have closer parallels to
the policies that Pol Pot implemented than do his policies directed at peasants.
Perhaps, Stalin’s treatment of political dissidents would warrant a charge of geno-
cide. Instead of pursing the case of the Soviet Gulag, however, let us return t0 2
comparison of Hitler and Pol Pot.

Hitler's political opponents, primarily members of the communist party
(Kommunistische Partei Deutschlands, the KDP), suffered greatly under the Third
Reich, especially during its early years. In 1933, under an emergency decree, the
Nazis arrested over 25,000 political dissidents and sent them to Dachau, the only
concentration camp located in Germany. However, little of any organized political
opposition survived into the later, most brutal phases of the Third Reich’s exter
mination campaigns. Organized political groups, then, did not stand out among
Hitler's most loathsome, targeted groups.

As we shall see, a consideration of unorganized political opposition under the
Nazi regime sheds light on the Cambodian case. During the Third Reich, contrary
to popular beliefs, ordinary unorganized German citizens expressed little opposition
to the Nazis.”' When ordinary citizens did speak out, they received relatively mild
punishments, if any. Although the Heimtiicke laws proscribed malicious attacks

GENOCIDE VICTIMS: PERPETRATOR DEFINED 119

on the Nazi party and its leadership, a vast majority of the cases that fell under
this law ended in dismissals or mild punishments.>

(b) Pol Pot's Enemies. In sharp contrast to the situation in the Third Reich,
Cambodian citizens with political views different from those of the Khmer Rouge
became the regime’s primary targets. To underscore how the Khmer Rouge targeted
even those they imagined to harbor contrary political views let us return to the
controversy over whether Pol Pot’s targeted groups fit under ethnic/racial or
political/class classifications. Some historians find that ethnic hatred and racial
persecution were at the heart of the Khmer Rouge’s madness while other historians
think that a Marxist sense of class set the foundations for the atrocities. David
Chandier claims that the Khmer Rouge regime largely ““discriminated against the
enemies of the revolution rather than against specific ethnic or religious groups.”*
Chandler thinks that using the word *“genocide™ to describe the killings in Cambodia
invites “egregious” comparisons to Hitler.’* Kiernan. a fellow historian and
Chandler’s one-time book collaborator, sharply disagrees and argues that “*Khmer
conceptions of race overshadowed those of class.™*

Indeed. the polemical stakes seem high. A resolution of the Chandler/Kiernan
debate might determine whether Pol Pot had become the next Hitler. The choice
of victim categories also has important legal implications. The genocide laws
include ethnicity and race. but they do not include political groups or classes.
Further, a resolution of the issue has important political repercussions as for over
a decade various interest groups have tried to bring the leaders of Democratic
Kampuchea to justice. The United States Cambodian Genocide Act (1994) and
the United Nations Group of Experts for Cambodia Report (1999) demanded
trials for Khmer Rouge leaders. Although the United Nations withdrew its support
of the trials in 2002. it seems likely that trials will soon take place.

The policies and actions of the Khmer Rouge blurred the regular legal categories.
Further, it seems that Pol Pot had an even fuzzier idea of class than Stalin did of
the kulaks. Yet, the Khmer Rouge clearly did target a group type not found on the
legal list. A key to understanding the Cambodian killings lies in recognizing that
the Khmer Rouge targeted a specific group. namely, its political enemies. The fact
that its leaders and soldiers used bizarre ways to determine whether an individual
belonged to this group does not undermine the viability of it as a legal category.
In fact, recognizing the odd contours of the Khmer Rouge victim type provides a
key to making sense of the Cambodian massacres. The Khmer Rouge did not set
out to eliminate impure races or despised ethnicities from their land. Rather. they
became obsessed with the elimination of any political impurity. of any individual
Wwho belonged to the enemy.

. Testimonies from survivors help to open windows into the perpetrators” mind-set.
Having been a soldier, a student, a civil servant, a petty bourgeois vendor,
an admirer of the monarchy. or having been related to someone with such
Ch?racteristics” could qualify individuals for membership in the enemy group.s"
Witnesses cited a variety of reasons why the Khmer Rouge first labeled people
& the enemy and then proceeded to kill them. Grounds for killing included
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traveling from one village to another without permission and unauthorized
possession of foraged tood.”’

The following case pointedly illustrates the strange state of the perpetrator’s
mind-set in classifying individuals as political enemies.

Cadres ordered farmers to *walk on the right’ side of the plough rig behind the oxen,
but instead the unwary peasants followed their traditional practice of walking on the
left side. As a result. they were accused of being the enemy and killed immediately
in front of all the people who plowed there.™

Oddly enough. these examples help to make sense of why the Khmer Rouge
appeared to target groups such as Buddhists. Vietnamese, Eastern Khmers, and
Muslim Chams. According to a number of analysts, the Chinese Cambodians, for
example, “were not murdered as such, but [were targeted] as traders and capitalists
in the greatest need of reformation.” The Khmer Rouge targeted the Chinese
Cambodians. like the other groups, primarily as enemies of the regime.

The Cambodian case demonstrates the power of using the perpetuator’s mind-set
as the basis for determining which victim groups merit the dubious distinction of
being covered under the crime of genocide. Perpetrators define the legally rele-
vant, genocide victim-types. Ruthless dictators kill massive numbers of people.
Their victims often do not fit into any typical genocide victim categories. The victims
of the Khmer Rouge, for example. did not belong to any religion, nationality,
ethnicity, or race. What tied together the diverse victims is that they made the
mistake of being perceived as political enemies of their rulers.

CONCLUSION

In many ways, this chapter and previous ones demonstrate that international
legal practice often outdistances academic thinking about law, justice, and ethics.
There are good reasons for retaining the categories of groups as designated in the
genocide laws. Throughout history, roughly the same groups appear on the horri-
fying list of victims. Racial groups have received the most and worst harms over
time. Jews. of course, have had a long, tragic history as targets. The horrors
directed against blacks also have a long history. Recent events have witnessed 2
resurgence of harms directed against ethnic (national, tribal) groups whose vic-
timization has deep historical roots. Finally, religious persecutions and killings
have a well-known history. The characteristics of race. ethnicity, nationality. and
religion mark off boundaries of hated groups. The boundaries are seldom real and
mostly imagined—which makes their targeting even more devastating and prob-
lematic. What makes these dynamics particularly despicable is that these group
designators have little or (more likely) nothing to do with what people did and
only with what they are perceived to be. Nothing individuals have done or will
do, for example, marks them off as a separate race.

As we have seen, these markers do not exhaust the contours of hate. The laws of
genocide should be based on past cases, but they also should apply to future oncs.
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Future.malss killers may find novel ways of classifying a group of people for
extermmanon. A future victim group such as a political group may not meet the
“national, ethnical, racial, and religious” designations as specified in the current
laws of genocide. Future perpetrators may target a political group. As we have
seen, to meet this contingency. some critics have proposed to expand the list of
designated group-types to include political, social. linguistic. and other group
types. However, for the genocide laws to handle the unexpected groupings that
perpet'rators can conjure, prosecutors and judges need to employ criteria for
gepomde victim groups based on how perpetrators came to categorize their
objects of hate. Paradoxically, genocide may have more to do with perpetrators
than with victims. This leaves one final but crucial task. to determine the nature
of the perpetrators.



Chapter 7

Genocide Perpetrators:
Organized Barbarity

Article 6 (a) Genocide by killing.

Elements

1. The perpetrator killed one or more persons.

2. Such person or persons belonged to a particular national, ethnical
[ethnic]. racial or religious group.

3. The perpetrator intended to destroy. in whole or in part, that national,
ethnical. racial or religious group as such.

4. The conduct took place in the context of a manifest pattern of
similar conduct directed against that wrong or was conduct could
itself eftect such destruction.

—_Rome Statute of the International Criminal Court

Despite the overwhelming impact that organizations have on violence, current
legal and ethical approaches underplay the organizational features and focus
almost exclusively on the individual aspects of violent crimes. An examination of
debates within the Nuremberg Tribunal uncovers persuasive arguments for holding
organizations criminally liable, banning them, and requiring restitution from (and
not retribution against) their members. The adoption of a restorative justice model
has important policy implications. It leads to a recommendation that the newly
established permanent war crimes tribunal, the International Criminal Cquﬂ
(ICC), should have jurisdiction over criminal organizations. This expanS{O“
would go beyond the jurisdictional scope allotted to the two currently operating
ad hoc war crimes tribunals, the International Criminal Tribunal for the Former
Yugoslavia (ICTY) and the International Criminal Court for Rwanda (ICTR).
which have jurisdiction only over natural persons and not over organizations. It
fact, the Security Council rejected France’s proposal to include jurisdiction over
groups in the ICTY Statute. .
Although an expansion of the ICC’s jurisdiction to criminal organizatl.()nS
represents a departure for the practices of the ICTY and the ICTR, it revitahzes
an important judicial approach adopted (and then largely abandoned) at the

GENOCIDE PERPETRATORS: ORGANIZED BARBARITY 123

Nuremberg trials. The issue of the liability of organizations in international
law presents far more than interesting academic questions. The failure to hold
organizations criminally responsible in international criminal law has far reaching
effects throughout the world. The 1994 Rwanda genocide and its tragic aftermath,
which sadly continue through the present, amply demonstrate the disastrous
consequences that follow when international criminal law does not hold criminal
organizations accountable for grave injustices. In some sense, this analysis
represents a shrill cry that begs the world to pay considerably more attention to
the mass graves of unknown human beings, especially those in Central Africa.

ORGANIZED VIOLENCE

Textbooks on teaching methods recommend beginning the lessons on unfamil-
iar subjects with ones on subjects the students already know. It seems quite nat-
ural, then, to use the more familiar and more established national criminal law as
the starting point to learn about the less familiar international criminal law. Later.
however, we shall see how this seemingly innocent strategy actually leads us
astray. Perhaps, we should not always do what the textbooks tell us to do. At
this point, however. let us turn to some examples of criminal actions that vividly
illustrate the critical role that organizations play in spreading violence.

Criminals do not always act alone. Rather. in some cases, followers within a
group carry out violent acts in the name of their leader or group. When these
group members successfully inflict violence on others. the leaders of religious
cults and hate organizations and not their captured followers receive most of the
media attention. In 1995, members of Aum Shinrikyo (AUM or “Supreme
Truth™), a doomsday cult in Japan, released sarin, a deadly nerve gas. in a Tokyo
subway, that killed twelve and injured hundreds.' Yet. Shoko Asahara, AUM's
self-appointed guru, and not his accused followers received most of the media
attention. Should the heavy media attention given to AUM’s leader compared to
the accused followers find a parallel in the efforts of criminal prosecutors? Do
these cult leaders deserve more severe punishment than their soldiers who carry
out the evil deed do?

Prosecutors may have some choice of indicting one or more of the following
for the crime. The first category of criminals, that is. those that actually commit
the crime, seems uncontroversial. Under limited circumstances, prosecutors may
also charge group leaders. According to the criminal conspiracy principles of most
national legal systems, leaders such as Asahara may have criminal liability for the
criminal acts of their followers. Some leaders may even receive greater punishments
than their followers may. The follower Ikuo Hayashi, a former heart surgeon,
received a life sentence for his role in the Tokyo subway attack while. in 1994,
aTokyo district court sentenced the leader Asahara to death. Finally. and even less
likely, prosecutors may pursue certain organizations. In 1999. the Japanese
Parliament passed laws to increase the regulation of AUM and similar organizations,
but it refused to heed public demands to ban AUM.
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Disturbing cases involving leaders and followers also have occurred in the
United States. Richard Butler leads the Aryan Nation, a white supremacist
organization based in Idaho. In 1998, Jesse Warfield and John Yeager, Aryan
Nation guards, assaulted Victoria Keenan and her teenage son Jason as they drove
along a public road near the compound. The Southern Poverty Law Center
brought a civil action on behalf of Keenan and her son. In a verdict likely to
bankrupt one of the nation’s most notorious white supremacist organizations, an
Idaho jury on September 7. 2000, returned a $6.3 million civil judgment against
the Aryan Nation, its founder Richard Butler, and the security guards. In this case,
the leader. some followers, and the organization each had some form of civil
liability.

In the heartland of the United States, Matt Hale directed the World Church of
the Creator in East Peoria. Hlinois. Hale graduated from Southern Illinois
University Law School and played violin in a professional orchestra. On the
Fourth of July 1999, Benjamin Smith, a Hale disciple. went on an ethnic and
racially motivated shooting spree throughout Hlinois and Indiana. Smith killed
two and wounded nine non-whites before he committed suicide. Hale denied
giving any orders to Smith.”

In each of these incidents, the followers and not the leaders committed the
crimes. The leaders—Asahara, Butler, and Hale—did not commit the actual
crimes. Nevertheless. should we hold them in some way responsible”? Commentators
have largely focused on this question of leadership responsibility. Here, we want
to focus on slightly different questions. Where do so-called “hate organizations”
fit into the scheme of criminal liability? Should the law ban organizations that
foster hate and violence? What responsibility. if any, do members of these
organizations have? These questions help to redirect the legal and moral inquiry.
Instead of looking at the relationship between leaders and followers, we turn the
spotlight on the organizations within which the leaders and followers acted.

Hate groups or criminal organizations do not simply provide incidental back-
ground features for criminal activity. Hate organizations. directly and indirectly.
sanction harmful action against individuals singled out for their (perceived or
actual) identification as members of status groups. Analyses of hate crimes
sometimes address the responsibility of these organizations. but these concerns
often become swamped by efforts to ascribe responsibility to individual criminal
wrongdoers in the organization and their leaders. While hate organizations receive
their share of publicity, they seldom shoulder the primary legal and moral respon-
sibility for hate crimes. What, if any, legal and moral responsibility should
organizations have for hate crimes?

Let us consider these questions in contexts that are more specific. Do Aum
Shinrikyo, the Church of the Aryan Nation, and the World Church of the Creatof
have anything in common with more notorious hate organizations such as the
Nazis® Sturmabteilung (SA) and the Schutzstaffel (SS) or with more recent militant
hate organizations such as Arkan’s Tigers (Yugoslavia) and the Interahamweé
(Rwanda)? Are the growing numbers of hate organizations nascent forms of more
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lethal ones whose impact goes far beyond national borders? Should states dismantle
hate organizations in their early stages?

Questions about the criminal responsibility of an organization conflict with
deeply embedded notions of criminal responsibility. It makes sense to ascribe
criminal responsibility to an individual leader and to those followers who com-
mitted the crimes. In contrast, the idea of an organization’s responsibility
runs counter to the dominant way of thinking about criminal law. Powerful
individualistic intuitions underlie the prevailing conceptions of criminality. Yet,
notions of criminal responsibility rooted in ideas of individual guilt do not provide
good models for devising a sound legal and moral approach to genocide.

To appreciate how firmly entrenched the idea of individual responsibility is
ask people to imagine a violent act. They will most likely “see™ or associate
violence with an individual or a few individuals. Yet. many instances of violence
do not fit completely into a frame that pictures only individuals. The most
devastating occurrences of violence have organizational features. Self-professed
racists with only loose connections to hate organizations can do considerable
harm. However, when hate-mongers act under the authority of an organization,
the harms that they can inflict grow exponentially. Violence, in its most
horrendous manifestations, emanates not only from individual acts but also from
organizations.

Yet, even this seemingly innocuous description is misleading because it
suggests that organizations make up just another additional feature of violence.
Organizational features, however, are not merely add-on ones. Organizations do
not operate on the periphery of violence. Rather, the organizational aspects
typically provide the conditions needed for the violence to happen in the first
place and for the extent and severity of the violence to increase. The more serious
incidents of violence occur not because of increasing numbers of perpetrators
(the many actors in an organization versus a single wrongdoer) but because of the
increased organizational capacity of the perpetrators. The potential harms from
the deeds of an unorganized mob pale in comparison to those conducted by
organized groups. Compared to unorganized crowds, organized militias have a
greater capacity to sustain and increase the commission of violent acts. Despite
the overwhelming impact of organizations on violence. current legal and ethical
approaches underplay the organizational features and focus almost exclusively on
the individual aspects.

To underscore the strong ties between organizations and violence let us turn to
some mental images and word associations. When asked to picture hate. individuals
f)ften imagine an irrational individual or an emotionally inflamed group of
individuals. Contrary to common associations, when severe incidences of hate
oceur, they most often have a planned. organizational character. Hate needs
0?ganizations to thrive and to grow into its most insidious forms. Genocide. mass
killing, and other grave injustices require organization. The sheer magnitude
f)f “crimes against humanity” precludes, for all practical purposcs. solitary
individual actions. To achieve a level of large-scale atrocities the violent acts must
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move beyond a few followers carrying out the wishes of a leader. The scale of many
horrors necessitates the coordination of large numbers of individuals.

Scenarios that imagine a lone individual releasing a deadly poison in the water
supply of the people that the individual hates leave out details that would begin
to raise questions about an individual’s ability to perform an act like this. How,
for example. did the individual learn about the intricacies of the water supply
system? How did the individual take precautions to contain the poison so that
it affected only members of the targeted group? Despite the critical role that
organizations play in the execution of grave injustices. the responses to them often
stay focused on individual criminal guilt. It is important to keep in mind that
our claims apply to particular kinds of grave injustice, namely. those stemming
from hatred of a group. While the public might berate the demonic character
of dictators by calling for severe punishments of political leaders responsible for
atrocities or demanding that key figures in the undertaking of a grave injustice of
this type be brought to justice. common practice leaves the organizations that
breed the harms largely untouched.

Scholars and jurists have not confronted fully the problem of reconciling the
organized character of violence with the individualized approach to responsibility.
Criminal justice systems. national and international, primarily accuse and punish
individuals. Admittedly, debates within these legal systems do not ignore
organizations altogether. For example, in the United States and elsewhere, the
issue of whether to extend the core concept of individual criminal responsibility
to organizations, such as corporations, has received considerable attention.
However, discussions about criminal law typically address organizational respon-
sibility as an extension of individual responsibility.*

In international law, in contrast to national (municipal) legal systems.
organizations receive even less attention. This trend becomes especially wOrTiSOme
considering that international criminal systems typically deal with the most
widespread and severe crimes. War crimes that involve military organizations,
for example, surely qualify as exemplars of organized violence. Questions
about organizational responsibility would seem most appropriate in cases where
international law is applied to genocide, crimes against humanity, and war crimes.
Yet, the history of war crimes tribunals reveals that the idea of individual criminal
responsibility has held sway over all other types of responsibility. In addition, war
crimes tribunals have largely ignored organizations because of a common
perception that events at Nuremberg definitively decided the issue. After
Nuremberg, it seems that organizations no longer had criminal responsibility 10
international humanitarian law. Since Nuremberg, war crimes tribunals seldom
have entertained alternative ideas to individual criminal guilt. The ICTY and ICTR
do not have jurisdiction over organizations. Similarly. the statutes governing the
formation of an International Criminal Court (ICC) do not include procedures for
declaring organizations criminal. Further, the issue of whether to hold organized
militias criminally responsible for war crimes has not arisen in current debates
over the ICC.
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International jurists should work to reverse the current trend. They should lobby
for a more widespread adoption of standards for the criminal responsibility of
organizations. The concept of individual guilt, whatever its role in national criminal
law, should not serve as the foundation for building a system of international
justice. A global legal system needs to incorporate a certain sense of collective
guilt into its laws. International tribunals need the flexibility to take action against
criminal organizations that play a prominent role in carrying out grave injustices.

To make the case for organizational responsibility we begin with an analysis of
the reasons why the Nuremberg Tribunal began by indicting Nazi organizations.
This historical analysis, undertaken in the next section. paves the way for an aftir-
mative response to the question “Should the jurisdiction of war crimes’ tribunals
extend beyond natural persons to criminal organizations” An examination of the
debates within the Nuremberg Tribunal uncovers persuasive arguments for holding
organizations criminally liable. While the organization approach to liability for
war crimes ultimately lost at Nuremberg, speculations about what the results
would have been if the organization strategy had succeeded bear considerable
fruit. What effects would the Nuremberg judgments have had if the Tribunal had
held Nazi organizations fully (but not exclusively) responsible for war crimes?
The exercise in “what ifs” further reveals a more tundamental debate between
competing theories of justice. As we shall see. the debate about organizational
responsibility at Nuremberg did not turn on considerations of legal strategy.
Instead, the controversy hinged on a more fundamental issue, namely. the choice
between retributive and restorative approaches to punishment.

A closer look at Nuremberg demonstrates that by adopting a retributive instead
of a restorative punishment model. jurists have learned the wrong lessons from
Nuremberg. The choice between retributive and restorative approaches has
monumental policy implications. The 1994 Rwandan genocide and its aftermath
provide a critical testing ground for the competing models. A restorative model
provides an optimistic and enlightening perspective on the Rwandan case.

To avoid embracing the organization responsibility position too quickly. a
cautionary note is in order. The history of states declaring organizations criminal
should make one skeptical of any attempt to ascribe responsibility to organizations.
History paints a disturbing picture of how governments have dealt with organizations
they deem criminal. States often adopted a “nip-the-hate-groups-in-the-bud” strategy.
The British India Act (1836). for example, included provisions to sentence all
members of an organization called “the Thugs” to a life of hard labor.* In the United
States, New York (1802) became the first state to adopt criminal syndicalism laws.
Thirty-two other states followed New York’s lead after World War 1. Syndicalism
laws banned radical organizations (social anarchists), unions (International Workers
of the World). and other organizations that promoted illicit means to effect political
change. The Soviets, French, and Germans had similar laws. Later. the Smith
Act (1940) made the Communist Party of the United States illegal. Finally, we must
add Germany to the list of countries that prosecuted organizations. On May 30.
1924, the German courts declared the entire Nazi Party a criminal organixation.5
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These examples seem to support moves to ban hate organizations before they
become too strong. Imagine how ditferent our world might be if the Weimar
Republic had succeeded in banning the Nazi party. Yet, the Nazi case demonstrates
just the opposite. Official attacks on the Nazi party strengthened it. Our brief
excursion into history’s underside should serve as a stark reminder of how the
label “criminal organization™ has stifled and repressed political dissent. The lure
of the Nazi banning case rests on looking at it retrospectively, that is, after
we knew about the atrocities connected to its name. The case for prior restraint
(in this case. banning the Nazi party) depends on our ability to predict what the
organization will in fact do. Given the unreliability of predictions of individual
violent behavior, the art of atrocity forecasting for organizations proves even more
unreliable. A determination of whether the model developed here falls victim to
similar government excesses must await the full construction of the model, but we
shall make every effort to heed these historical warnings throughout this study.

In the interim. consider the following preliminary response to the history
lesson. Constant vigilance is required when it comes to legislative attempts 0
place prior restraints on organizations. Any attempt to deal with organizations
that preach and instill hatred should attempt to find the least restrictive political
means of regulation. The proposals defended in this study do not condone prior
restraints in any form. Within the context of our restorative justice model, courts
would take action only after the harms instigated by the organization have reached
a stage of perpetuating actual (and not just threatened) widespread and grievous
harm. This does not mean that with a restorative justice approach we, thereby.
promote passivity in the face of increasingly heinous deeds committed by
hate organizations. The reactive nature of restorative justice does not signal any
incompatibility with morally and legally justified efforts to prevent injustices.
Restorative justice practices are perfectly compatible with strong humanitarian
interventionist programs. In fact, a restorative model goes hand-in-hand with
prevention programs. The model’s role in preventing the spread of hatred and
violence will become more evident when we apply it to the complex events
surrounding Rwanda. Through that case study, we shall uncover tlaws in the
current policies in Central Africa. As we shall see, the current individualist guilt
and retributive punishment strategies have failed (by largely ignoring organiza-
tions) to stem the tide of violence by not dismantling the organizational structures
responsible for it. The reasons for the failure of some current international policies
lie in policy makers learning the wrong lessons from Nuremberg.

LESSONS FROM NUREMBERG

Before the end of World War 11, Churchill, Stalin, and many of Roosevelt's
advisors (including Treasury Secretary Henry Morgenthau) favored summary
executions of Nazi leaders. Immediately after the war, the victorious military
forces adopted a wide array of punishments for captured Nazis, but no one
championed these methods as models of fairness and justness. As the war
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operations wound down. some prominent proponents of an improved system of
military justice became influential. Rafael Lemkin. a Polish jurist. who almost
single-handedly assured the passage of the [nternational Convention on
the Prevention and Punishment of Genocide (1949) (hereafter. the Genocide
Convention), also had an important influence on the establishment of a war crimes
tribunal. In Axis Rule in Occupied Europe (1944), Lemkin emphasized the
criminally conspiratorial character of Nazi organizations.

Within the Roosevelt administration, Lieutenant Colonel Murray C. Bernays
used Lemkin’s criminal conspiracy theory as part of his case in favor of a war crimes
tribunal. Bernays, with a background in corporate securities-fraud conspiracy
cases, argued that a conviction of organizations “should serve as prima facie
evidence of the guilt of any of its members.”” Bernays saw the indictment of
organizations as a way to spread responsibility for Nazi atrocities beyond a few
leaders. Through his lobbying and the efforts of others, especially Secretary of War,
Henry Stimson, the idea of organizational responsibility began to play a key role
in the establishment of a military war crimes tribunal.

The plan to indict organizations molded the shape of the tribunal that ultimately
emerged. During negotiations over the London Agreement, which set forth the
Charter of the International Military Tribunal. Robert H. Jackson (Associate
Justice of the US Supreme Court and later the Tribunal’s chief prosecutor) made
Bernays’s proposal to indict Nazi organizations the cornerstone of the US position.
Jackson argued that the case against the defendants should focus on. “the Nazi
master plan. not with individual barbarities and perversions which occurred
independently of any central plan.™ General I. T Nititchenko (Vice President of
the Supreme Court of the Soviet Union and later member of the Tribunal) rejected
making charges against named organizations on grounds that their guilt had
already been established.® Jackson's arguments to include organizations in the
criminal indictments prevailed over Nitichenko's skepticism. Under Edit 10,
the London Charter authorized the International Military Tribunal to declare
organizations criminal and to make membership in criminal organizations a
punishable offense.

The Nuremberg Tribunal indicted six organizations: the Reichskabinett, the
General Staff and High Command, the Leadership Corps of the Party. the SA
(Sturmabteilung). the SS (the Schutzstaffel. which ran the concentration camps).
the Gestapo, and the SD (Sicherheitsdienst. a part of SS that carried out intelli-
gence, clandestine, and liquidation operations). The German people paid close
attention to news about indictments of Nazi organizations. The Tribunal's Edict 10
on criminal organizations awakened an indifferent German public. By setting
forth initiatives against potential criminal organizations, it potentially affected, by
_SOme estimates, seven million German citizens. ““Potentially. half the families
in Germany had members who would be touched by Edict 10."'" The SA had
45 million German members; the SS. “hundreds of thousands™ of members: and
the Leadership Corps, some 700,000 members.!! Robert Kempner. head of the
Defense Rebuttal Section, after surveying German public opinion, wrote to
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Jackson. "If |only] the leaders are found guilty then the onus of guilt is removed
from those who merely did their bidding.”'? German citizens did not know how
far the Tribunal’s arm would reach into German society. The United States alone,
at that time. held some 200.000 potential German war criminals."?

Many books and textbooks reprint Jackson’s eloquent opening speech to the
Tribunal. Jackson's arguments about organizations seldom receive the attention
they deserve. The following excerpt from Jackson's presentations before the
Tribunal shows how seriously he took the indictment of organizations:

These organizations penetrated the whole of German life. The country was divided
into little Nazi principalities of about fifty households each. A thousand little Fiihrers
dictated: a thousand imitation Goerings strutted; a thousand Schirachs incited
the youth: a thousand Saukels worked slaves; a thousand Streichers and Rosenbergs
stirred up hate: a thousand Kaltenbrunners and Franks butchered and killed; a
thousand Schachts and Funks administered and supported and financed this
movement.

They served primarily to exploit mob psychology and to manipulate the mob. These
organizations indoctrinated and practiced violence and terrorism. They provided
the systematized. aggressive. and disciplined execution throughout Germany and the
occupied countries of the plan for crimes which we have proven. It seems beyond
controversy that to punish a few top leaders but to leave this web of organized bodies
in the midst of postwar society would be to foster the nucleus of a new Nazidom.
These organizations are the carriers from this generation to the next of the infection
of aggressive and ruthless war. The next war and the next pogroms will be hatched
in the nest of these organizations as surely as we leave their membership with its
prestige and influence undiminished by condemnation and punishment."

The responses to Jackson's arguments included the following: attacking the
idea of collective guilt; invoking pleas of involuntary membership or of unknowing
minds; claiming that an individual's actions against the organization exonerated
that person; and asserting a fuo quo que (*'you too”) argument. which claimed that
members of Allied organization committed the same or similar “crimes” as the
Nazis did. The defense collected 96,000 declarations from SS men who denied
knowledge of any atrocities.'® Hans Lateness, counsel for the German General
Staff and High Command, argued (and the American Army and Navy Journal
agreed) that the indictments constituted an attack on the military professi()n.16
This, the first of the counter-arguments, became politically decisive in molding
the final structure of the Nuremberg Tribunal and its legacy.

Although indictments of organizations marked the centerpiece of the proseculion'S
case and seven Tribunal judges sympathized with this position, the eighth judge:
Francis Biddle. completely undermined the case against organizations. For
Biddle, it only made sense to speak of individual guilt; it did not make sense 0
talk about collective guilt in any form. Biddle saw no reason to alter the
paradigmatic sense of criminal responsibility used in national criminal justicé
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systems. The idea of criminal liability presumed an intended action. From this
widely shared premise, Biddle inferred the obvious, namely, that only individuals
performed actions and only individuals had minds to form intentions (see
Chapter 4). As Biddle then pointed out, organizations could not perform actions,
and they did not have minds.

In response to Biddle's persistent pleadings, the other judges waffled. They
agreed with the prosecution that organizations were criminal if they formed for
and engaged in a common criminal purpose. Yet, they bristled at the thought that
if they deemed an organization criminal, then members of the organization
could be punished with any sentence, including death, as membership in that
organization would be per se criminal. To avoid the unpleasant consequences that
would flow by adopting Jackson's interpretation Biddle devised a compromise. To
wit, the Tribunal provided members of criminal organizations with escape routes by
exempting coerced and ignorant members from prosecution. At this stage. Jackson
also had come to have reservations over the severe penalties for mere membership
in an organization, but Jackson's own compromise came too late. Biddle’s maneu-
vering left Jackson's modified position without a hearing. Biddle effectively pulled
the teeth out of the Tribunal's finding an organization criminal as granting an
exemption precluded ever reaching punishment questions. The Tribunal went
forward with an investigation into the criminality of organizations, but the results
of the investigation had few consequences as the Tribunal also gave individuals
wide latitude in excusing their role in a criminal organization.

According to some analysts, the Tribunal’s sudden detour undermined the
entire enterprise:

Biddle had killed Bernays’s central concept of the trial, supported by Secretary of
War Stimson and by Jackson. that the Nazi era represented a conspiracy carried
out through the medium of organizations, and that only by a conspiracy indictment
could the atrocities the Nazis had committed against their own people be brought
before an international tribunal.'”

In the end, the concept of individual guilt swamped any notion of organizational
responsibility for war crimes.

After hearing the charges, the Tribunal acquitted some organizations and
upheld charges against other ones. It found the General Staff and High Command
not guilty as an organization because of its small size. Nevertheless, although the
Tribunal exonerated professional military organizations. it took great pains to
emphasize the individual guilt of the German military leaders." The Tribunal
dismissed charges against the Reich Cabinet on grounds that it did not constitute
fin organization after 1937. It also acquitted the SA finding that it had become
ineffective as an organization after the 1934 purge. In the end. the Tribunal found
that only the SS. Gestapo, and SD qualified as criminal organizations, and it sin-
gled out only the upper echelons of the Leadership Corps as legally responsible
for war crimes.
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In the twelve trials at Nuremberg that followed the main trials of the
International Military Tribunal, only nine defendants received convictions solely
based on membership in criminal organizations.” Only a few of these served
any time in prison.”’ The determination of an organization's criminality played
little role in other proceedings against Nazis. Mostly, the decisions about the
organizations helped denazification tribunals, which. in the US sector alone, had
classified 3.5 million criminal organization members.?' Denazification resulted
in “most of the collaborationist elite in administration. justice, education, the
economy. remaining in or reentering positions held under the Nazi regime."”
Denazification was “a process that had begun with wholesale incriminations
turned in the direction of wholesale exemptions and then ended in wholesale
exonerations.> Instead of punishment or restitution, most former Nazi officials
and organization members were exonerated and purged of their former Nazi
connections. Those responsible for shaping the Tribunal accepted this strategy
because they feared the toll. that a policy of widespread and severe retribution
would take.

With the exception of former Nazis achieving high positions of power, historians
agree that the failure to remove (lustrate) former Nazis from positions of power did
not adversely affect post-war Germany.* Nevertheless, the failure even to consider
organizations as criminal in contemporary debates over war crime tribunals supports
the claim that we have learned the wrong lessons from Nuremberg. Although this
goes ahead of the story, consider the following possibility. Tribunals that held
organizations and their members responsible for war crimes could require the
members of criminal organizations to perform governmental and other forms of
service. The form of justice that stems from actualizing this possibility goes beyond
predicating punishment on individual criminal guilt. Membership in the organiza-
tion (and not individual criminal guilt) would be a sufticient condition for imposing
the performance of a community service. Further, unlike the dominant retributive
approach, which concentrates on the criminal guilt of a few leaders, this restorative
justice perspective does not rid, de facto, members of any moral taint. Rather.
it provides members of criminal organizations with a means of restitution.
Accordingly, members of criminal organizations have committed wrongs that are
akin to the civil wrongs of tort law, but they have not committed wrongs that rise
to the level of criminal liability.

A critical dissimilarity between Germany after World War Il and Rwanda after
the 1994 genocide strengthens the case for a restorative justice approach. After
World War 11, Nazi criminal organizations were almost completely disbanded.
After the Rwandan genocide, organizations that should have qualified as criminal
continued to wreak havoc in the region. Today. these organizations (€.8.. the
Interahamwe) still play a major role in destabilizing Central Africa through their
operation in the Democratic Republic of the Congo. The failure to confront
the responsibility of organizations for war crimes has had and will continue 10
have disastrous consequences. Before applying a restorative justice model to these
current difficulties, let us unearth the conceptual flaws in the dominant retributive
justice approach to legal responsibility.
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CRIMINAL RESPONSIBILITY OF ORGANIZATIONS

Before proceeding, we must emphasize that we have not set out to survey the
literature on criminal responsibility. We are well aware of the vast amount of
material on the legal liabilities of corporations and other organizations. We have
not attempted to provide an exhaustive and in-depth critique of these analyses.
Instead, we seek to highlight the trends underlying these analyses so that we
might better situate our recommendations. Moreover, we have not provided an
exhaustive survey of relevant case law. Rather, we have carefully selected a few
cases to help lay the foundation for our normative proposals.

Critiques

Who should international law hold accountable and for what? Two international
relations scholars described the challenge as follows:

Nuremberg raised several questions which have yet to be answered according to
some kind of reliable international criminology: How comprehensive can the list of
guilty individuals be?**

If we would view the glass as half full, we would note that international legal
scholars and activists have made great strides particularly in the area of criminal
responsibility. To cite just one of many examples of a progressive expansion of
the “list of the guilty.” tribunals now can hold state officials responsible for rapes
committed under their watch during armed conflicts (see Chapter 3). As coditied
in the statutes to create an International Criminal Court, rape has become a matter
of state responsibility, a war crime. The list of the potential guilty has grown.

Philosophers. like their counterpart in international law. have followed a trend
to spread out responsibilities to an increasing number and variety of agents.
Business ethicists, for example. have entertained models ranging from those that
hold only a few agents responsible to those that argue for spreading the blame to
many agents. In his seminal work, Peter French placed primary responsibility on
the corporation itself.? Many critics rejected French's arguments for treating the
corporation as a moral person. There has been a noticeable countervailing trend
to develop diffuse models of corporate responsibility.”’

A similar tendency to adopt models that spread out responsibility has emerged
among philosophers concerned with social responsibility. These theorists have
argued that responsibility for some social harms should extend far bevond
those individuals who directly engaged in the wrongful acts.™ Some philosophers
have argued for shared responsibility for social problems such as racism and
sexism. Larry May. for example, claimed that those who hold FACISt VIEWS
should share responsibility for racial harms.** He proposed to extend moral
responsibility even to those who did not directly perpetuate racial harms. May
also argued for assigning collective responsibility for rape to men because men
Who are similar in critical ways to rapists benefit from the crime even though they
hever engaged in it.*
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These examples roughly divide into two categories, horizontal (from a few to
many individuals) and vertical diffusions of responsibility (from agent to leader).
Both categories contain individuals, but they say little about organizations.
However. returning to the issue of corporate responsibility, French’s intuitions
(to place considerable responsibility onto the corporate entity itself) seem largely
correct. Indeed, there is something missing in any individualistic model.
Organizations must play a role. What responsibilities should we ascribe to the
collectivities that operate between the level of individual citizens and the level
of a society and a state? In any investigation of genocide, those intermediary
collectivities that function as state organizations or have close ties with the
state keep coming to the forefront as primary actors in the commission of
grave injustices. Ironically, one now famous dispute (Goldhagen) has reached
the stage where analysts debate the responsibility of the entire German society for
the Holocaust. Yet, these discussions have largely lost sight of questions about the
legal and moral responsibility of intermediary entities (between individuals and
the state), namely organizations such as the SS. Do these organizations have
any responsibilities for war crimes? On the analysis provided in this chapter,
the jurisdiction of war crimes’ tribunals should extend beyond natural persons
to include. as it did in Nuremberg, organizations.

Before assessing the role of organizations in crimes of grave injustice such as
genocide, we need to clarify the idea of collective responsibility. Collective
criminal responsibility poses a difficult problem because of the framework within
which analysts consider it. Discussions of collective responsibility take place within
an individualist criminal framework. An uncritical acceptance of the framework
leads to a misleading focus on individual guilt, an uncritical acceptance of a
criminal law model. and a conflation of guilt and responsibility. As we have
repeatedly seen, drafters of international laws transplant notions of national
criminal law, such as intent, into global criminal codes (see Chapter 4). It, then.
appears quite natural to require intent as an element of criminal lability, including
the crime of genocide. It seems natural to require intent because the individualistic
framework remains largely unquestioned. The individualist framework has
embedded itself so deeply that the absurdity of requiring proof of individual
intent for the crime of genocide sails by without a snicker. How could a single
individual such as Yugoslavia’s former leader Slobodan Milosevi¢ have inten-
tionally planned the crime of genocide of which he stood accused? Milogevic does
not fit the caricature of the Mafia boss who orders selective killings. We trivialize
genocide when we treat it as a subcategory of premeditated murder. In cases
where the presumptions of individual criminal law predominate, questions about
an individual’s state-of-mind trump questions about a state’s machinery of horror.
To function within the individualistic framework, organizations must take on
human-like characteristics. Yet, organizational structures and human qualities do
not make a good fit. The idea of intent attaches readily to individuals and only
awkwardly to collectivities. An individualistic framework forces us to accept
convoluted phrases such as “the mind of the organization.”
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Indeed, collective responsibility becomes problematic not because of its inherent
conceptual difficulties (as Nuremberg’s Justice Biddle maintained) but because
of the questionable individualistic presumptions that keep the framework for
criminal responsibility intact while remaining outside the realm of serious critique.
In summary, those constructing an international criminal code work largely under
the mistaken presumption that a global criminal code should be a national
one writ large. The overall result for international law has been to increase the
numbers of individuals responsible and to enlarge the types of crimes for which
individuals are responsible. However, this has also had the effect of ignoring
questions about the organizations within which the individuals carried out
previously unfathomable crimes such as genocide.

Proposals

Rather than challenge and dismiss the entire framework. let us work within it
by casting the liability of organizations within individualist criminal theories of pun-
ishment. The framework s emphasis on individual guilt pushes issues into the crim-
inal law arena where the theory of retribution reigns supreme. Retributive justice
has a backward-looking perspective on punishment. Retributivists look back to the
crime and ask what justice requires to atone for the past wrong. Alternatively. if we
edge the analysis away from criminal law and move it more toward civil law. then
a restitution theory of punishment becomes more plausible. Restitution theorists
demand a reorientation away from the wrongdoer’s actus reus and mens rea.
Restitution theorists turn the spotlight from the perpetrator to the victim.

Developing codes and jurisprudence for an ICC offers opportunities to construct
approaches that are not dominated by individualist criminal models. A framework
that combines the best from the criminal and civil models provides a robust.
realistic. and viable alternative. Consider, for example. a tribunal punishing
members of criminal organizations by “sentencing” or requiring them to do
community service. This would retain the individualist underpinnings of legal
liability while at the same time it would address an organization's role in the acts.
Then, we only need to take one more important step. A tribunal should also have
the power to order the banning of an organization.

The categories operative within national law do not always carry over to the
international arena. National law makes relatively sharp distinctions between civil
(tort) and criminal law. Tort law covers largely private matters. Criminal law
dominates the public sphere. The criminal system transforms seemingly private
matters among individuals into public ones. Punishment of a child within the
Privacy of a home becomes public when the act turns into criminal abuse. Within
national criminal law systems, a legal finding of guilt also involves a moral
determination of guilt. Criminal law's public nature goes beyond collective
concerns to moral concerns. Criminal law reflects society's morals. Tort law also
has moral elements. often expressed as “blameworthiness.” Tort law casts blame
on a wrongdoer. Tortuous wrongs, however, generally pale in comparison to
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criminal ones. A list of criminal acts represents a codification of what society
regards as the most morally reprehensible ones. A tortfeasor (individual who
commits a tort. a civil wrong) deserves blame. Given that a criminal stands guilty
of immorality. the criminal supposedly deserves greater moral condemnation than
a tortfeasor. If an individual murders someone. the murderer. obviously, directed
the wrong at an individual. However, the murderer also committed a crime against
the state (society). Murder constitutes more than a private wrong; it is a public
wrong. Although a certain individual or specific individuals experience the direct
and immediate effects of a criminal act, crime also has a collective element, a
societal dimension. Criminal acts indirectly harm other individuals. Criminal
acts threaten collective security and violate society’s morality. As an assault on
the collectivity (i.e.. on society), a criminal act becomes a matter of collective
moral concern.

War crimes and genocide. as crimes against society, have a collective moral
dimension analogous to that of individual crimes. Yet. society’s moral outrage at
genocide begins to diminish if the legal process directs it at the guilt of a few
individuals. Often, the legal process of ascribing responsibility for war crimes or
genocide stops after a few leaders have received their punishments. The process
should not stop there. We should want to know the structural roots that bred the
horror not only for historical reasons but also for moral ones (see Chapter 4).
Genocide constitutes a crime against civilization itself, against the international
society. Each incident of genocide or grave injustice on a mass scale erodes the
prospects of creating a global moral community. The dominant concepts of
criminal responsibility do not suffice for meeting the challenges to humanity
posed by these grave injustices. The large numbers of individuals who participate in
genocide do not have the requisite criminal intent, namely, the planning capacity, for
a prosecutor to charge them with the criminal act of genocide (see Chapter 3).
Nevertheless, the participants, minimally. should shoulder some responsibility. In
most cases, the participants belonged to organizations, whose structures proved
critical to carrying out genocide or a grave injustice. Courts must aid in the
removal of those structure by disbanding the organization.

By diverting the focus away from an individual’s mental state (mens rea), the
tort concept of blameworthiness has distinct advantages over the criminal concept
of guilt. Yet, “blameworthiness™ is too strong. A tort law model yields judgments
that would be too harsh. Within tort law, members of criminal organizations ar¢
wrongdoers and deserve blame (per se) as members of criminal organizations.
However, other than doing things for purposes of membership, most members of
criminal organizations perform few actions that would quality as acts of genocide-
Most members of criminal organizations do not commit any overt criminal acts.
Nevertheless, members of Asahara’s Aum Shinrikyo. Butler's Church of the
Aryan Nation, Hale's World Church of the Creator, the Nazis SS, Arkan’s Tigers.
and the Hutu /nrerahamwe contributed, in formal and in other ways, to their
respective criminal organizations. As members of criminal organizations, they
should shoulder some legal and moral responsibility. The warnings (against taking
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pre-emptive measures against suspect organizations), issued in the first section,
bear repeating. Contrary to the policies adopted by many nations, members of
criminal organizations should not stand guilty by association. However, they
should be held responsible by association for grave injustices committed on behalf
of their organizations. Finally, although organizations should not be subject to prior
restraint, they should be subject to banishment after a finding of their criminality.

During the Nuremberg trials, German defense lawyers asked whether group
members could have prevented the injustices carried out by the organization. With
this question, the defense effectively placed a shield of immunity around almost
all members of the indicted criminal organizations. Few individuals, if any, could
have prevented the Holocaust and its associated horrors.

A dramatic example from the context of national law helps to show that the
defense set the moral and legal threshold too high. In 1964, thirty-eight neighbors,
who heard Kitty Genovese's cries for help, refused to call the police during the
prolonged period that it took the killer to murder her outside her New York City
apartment building. We may not want to pin legal guilt or blame on the neighbors,
but we would be highly remiss if we did not at least consider ascribing moral
irresponsibility to them. The success of a moral responsibility case would not
hinge (as it did for the defense's arguments at Nuremberg) on whether someone’s
action could have prevented the murder. Even if the police had arrived too late.
the neighbors (individually and collectively as an unorganized association) had a
moral duty (and perhaps should have had a legal duty as well) to call the police.

There is a roughly analogous case for holding witnessing members of criminal
organizations morally and legally responsible for the genocide acts of participating
members of the organization. However, the Genovese case and the genocide case
part company here. In the Genovese case, questions about non-witnessing
neighbors never arise. In the genocide case, the responsibility ascribed to the
organization’s members should extend beyond the witnessing members to all
members of the organization. All members of the criminal organization (except,
perhaps, those intentionally deceived by the group’s leaders) have some moral
responsibility, and they should have some legal responsibility for the grave injus-
tices undertaken by the organization. In addition to questioning the truth of
the excuses, the response to claims of innocence by members of Aum Shinrikyo.
the Church of the Aryan Nation, the World Church of the Creator, the Nazis SS.
Arkan’s Tigers, and the Hutu Interahamwe should be weighed against the
presumption that all members should have known about their organization’s
criminal activities. The legal and moral inquiry should not stop at this point. Tt
should continue until the issue of whether to ban the organization altogether has
been decided. In a sense, this last determination is the one that fully addresses
Organization responsibility.

Organizational responsibility differs from collective guilt as the following
examples illustrate. In one medieval German town, the act of hiding a “war
Criminal” opened the possibility of the slaughter of everyone in the town.”! Daniel
GOldhagen provides the most recent example of someone making a case for
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widely disseminating responsibility among all members of a collectivity (the
diffuse model).’2 He has achieved celebrity status as an advocate for diffusing
responsibility throughout an entire nation. For Goldhagen, the German people, a
diffuse collectivity. should bear considerable responsibility for the anti-Semitism
that pervaded their society before and during the Nazi period. He, then, concludes
that they (the diffuse collectivity) should also accept responsibility for the Holocaust.

Organization responsibility occupies a more realistic and more defensible middle
position between Goldhagen’s holding an entire nation morally responsible and
Nuremberg Tribunal's ultimately holding only a few leaders criminally guilty.
Whatever the complicity of the nation’s population might be, atrocities On a mass
scale are carried out. generally, not by the population as a whole but through
organizations within a nation state. Further, the execution and often the planning
of mass atrocities are not the product of an individual mind or a few individual
minds but rather a complex array of events that includes the policies and activities
of organizations. The Nazi Final Solution for the Jewish problem did not spring
from the minds of a few individuals. It unfolded through a series of policies
adopted by a few key organizations and implemented under the bureaucratic cover
of these and other organizations.

RESTORATIVE JUSTICE

How would a restorative justice model work in legal practice? In our attempt
to meet that challenge. please note that we are not offering merely an idealization,
but an ideal with realistic prospects. A tribunal, modeled on the original
Nuremberg procedures would make a two-stage determination. First, it would
follow the precedent set by Nuremberg and give priority to determining the
criminality of organizations. The tribunal would investigate all aspects of
the organization and activities associated with it. The tribunal would examine the
decision procedures and policies as implemented and carried out within and on
behalf of the organization. The tribunal would then focus on the links between
activities associated with the organization and acts of genocide to determine the
criminality of the organization. The tribunal’s conclusion that an organization was
criminal is tantamount to a strict liability determination. Members become liable
by mere (per se) membership in the organization. By not differentiating among
types of members, it might seem that a tribunal would violate principles of
fairness. The first stage of the procedure, however. does not involve a determina-
tion of individual criminal guilt. In the first stage, the tribunal only evaluates
whether an organization was criminal.

In the second stage. the tribunal would determine punishments for all members
of an organization and for the organization itself. At the punishment stage (and
not at the liability determination), the tribunal would entertain claims that differ-
entiate among types of members. The Nuremberg Tribunal, at the behest of
Judge Francis Biddle, exonerated those who professed no knowledge of the
organization’s criminal deeds and those who claimed that they performed the acts
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involuntarily. However, on a strict liability approach. which underlies the finding
of an organization’s criminality, each member of the organization assumes th;
moral taint carried by finding the organization criminal. The strict liability model
does not permit defenses or excusing pleas by any members of the organization.
The punishment imposed on the members of the organization does not depend
upon a prior finding of guilt on the part of any individual member of the vrgant-
zation. Minimally, members have responsibilities for acts of their organization
and should provide means of restitution for the horrific acts to which they had an
institutional or organizational connection. -

The tribunal would have a variety of remedies available. including the pertor-
mance of public service. The degree of restitution imposed by the tribunal would
depend upon factors such as a member’s knowledge of the acts and involuntan-
ness in performing the acts. If an organization is found criminal and thereby
responsible for helping to destroy a nation. then the organization’s members have
a responsibility as members of the organization (not simply as citizens: w help
restore the nation. The “‘repayment” could come in a variety of forms. tncluding
the performance of public services needed to rebuild the nation. [ronically. grven
the failure of the denazification program. many ex-Nazis ended up performing
valuable public services in post World War 11 Germany.'' A restorative justice
model adds elements of realism to the process. lnstead ot these individuals
pretending that they have been exonerated from past misdeeds 1because ot 4
botched denazification procedure). members of criminal organizations would
serve in public and other service capacities because of (not in spite ot their
membership in morally reprehensible criminal organizations.

The final aspect of the punishment phase of the procedure would address
the organization itself. The tribunal would determine whether w should ban the
organization and what the scope of a ban should be. If the mbunal finds an
organization deeply implicated in genocide. then it should place & wmporary o
permanent ban on the organization. If the tribunal decides to ban an vrganizaton
where a genocide took place. it (or some comparable nanonal court) should dise
have jurisdictional powers to ban the organization ehsewhere. These cvicerns
about the organization are not idle academic ones. An organization resposibiity
model has direct and profound applications, as the following briet anabysis of the
Rwanda genocide demonstrates.

CASE STUDY: THE RWANDAN GENOCIDE
The denial of justice is preparing the graves of the future. ™

Media Inciters: RTML

: Again, it bears repeating that the prosecution of organizations should et it
the door to a movement to eradicate organizations whenever thoy comme undes
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suspicion of carrying out evil deeds. However, this general rule has an important
exception. Concerns about prior restraints dissolve in cases of incitement to
genocide.*® Worries over prior restraints apply to situations where the government
perceives an individual or a group as posing a potential threat. Incitement cases,
in contrast. involve individuals and groups that take actual steps to instigate
genocide. Past and current war crimes tribunals have had some success in
convicting individuals who promote genocide. The Nuremberg Tribunal sen-
tenced Julius Streicher to death. Streicher published Der Stiirmer. a virulently
anti-Semitic weekly. Future tribunals need to decide whether promoting is the
same as inciting.

The Rwanda Tribunal's mandate prevented the indictment of Leon Mugesera,
an avowed hate propagandist. Mugesera’s incitement activities took place in 1992
and the ICTR's jurisdiction extended only to acts committed during the 1994
genocide. However, the ICTR recently sentenced Hassan Ngeze, the owner,
founder, and editor of Kangura, as well as Ferdinand Nahimana and Jean-Bosco
Barayagwiza, owner and founder, respectively, of Radio-Télévision Libre des
Mille Collines (RTML), to life imprisonment.*® The hate propaganda cases from
Germany and Rwanda difter in important ways. Der Stiirmer represented one of
many tentacles of a hate machine that had already amassed a tremendous amount
of power before it came into the limelight. The RTML. in contrast, functioned as
a primary engine, previously hidden underground, that blasted onto the surface to
direct the Rwandan genocide.

It proves instructive to understand RTML's role in the Rwanda genocide.
In 1993, RTML began operating and issuing hate vendettas. Although RTML
had private funding, it had intimate personnel and operational ties with the
Habyarimana government. In fact, RTML was created as a way around restrictions,
imposed shortly before by the Arusha Accords, on government-owned media.
RTML called on Hutus to avenge the April 6, 1994 death of Rwanda’s President
Habyarimana:

The graves are not yet quite full. Who is going to do the good work and help us fill
them completely? You invenzi (cockroaches) must know you are made of flesh! We
won't let you kill! We will kill you'"’

NGOs. including Human Rights Watch and the US Committee for Refugees.
called for Western powers and the United Nations to jam RTML's transmitters. UN
officials found that radios under the control of Hutu extremists played a pernicious
role in several mass killings of Tutsis in 1993. Major-General Roméo Dallaire.
the UN commander charged with overseeing enforcement of the Arusha Peace
Accords. claimed that shutting down the main transmitter of hate would have
spared countless lives in Rwanda.™ “Reach for the top part of the house™ was
coded signal broadcast over RTML to begin the genocide by reaching for the
machetes typically kept above the doors of rural Rwandan homes.*

International justice has pursued individual owners of media hate devices becausé
of their leadership positions. However. if the focus shifts (or equally emphasizes)
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the organization’s structure, the role of the leaders in one organization provides
leads to other organizations. For example, a former Director of Public Aftairs in
the Rwandan Foreign Ministry, Jean Bosco Barayagwiza not only owned RTML,
he also created the Coalition pour de la Défense de lu Républic (CDR), the main
extremist Hutu organization. After the Tutsi-led Rwandan Patriotic Front (RPF)
stopped the genocide, Barayagwiza and his CDR masterminded the exodus (the
largest mass exodus in history) of millions of Hutus across Rwanda’s borders,
mostly into neighboring Zaire (now, the Democratic Republic of the Congo: here-
inafter, the Congo). During that flight and in refugee camps provided by the UN,
the CDR *“'monopolized the distribution of humanitarian aid.™"

The ICTR Appeals Court caused a stir when it ordered the release of
Barayagwiza based on the egregious procedural errors committed by the prose-
cution. The Appeals Court later reversed itself, and the ICTR has since tried and
convicted Barayagwiza. Whatever injustices accompany a botched individual
prosecution, the focus on individuals has resulted in missed opportunities for
achieving some semblance of justice. Barayagwiza should stand accused of
inciting genocide through hate radio. In addition, he represents other, arguably
more significant, organizations whose alleged crimes continued after the genocide.
The “after-genocide™ crimes had and have a direct bearing on the 1994 genocide.
The exodus, which received a grossly disproportionate amount of global attention,
and the subversion of international humanitarian efforts have helped to dissipate
the global communitys reaction to the genocide. At the time, the world did not see
the Hutu exodus as having a direct link to the Hutu perpetrators of the genocide.
At first, a largely unquestioned consensus formed that took Hutu fears of atrocities
from the new Tutsi regime as the cause of the mass exodus. Now, most analysts
accept the following alternative hypothesis: Barayagwiza and his CDR (and not
the acts of the RPF) were largely responsible for inducing these mass fears in
the Hutus. This alternative hypothesis situates the exodus as part of a scheme to
commit further genocide. It becomes most plausible when we focus on the role of
organizations within a restorative justice model. However. instead of pursuing
this interpretation. the Tribunal extended the reach of international law only to an
individual genocide inciter who owns a now defunct radio station.

The international community often has ignored the role of the media organiza-
tions in fomenting grave injustices. In the Goma region of the Congo. “Gaspard
Gahigi, a former head of RTML. created an Association of Rwandan Journalist in
Exile and a newspaper Amerizo.™*! Hassan Ngeze. editor of Kangura, infamous
for its publication of the Hutu Ten Commandments, fled to Kenya. In exile., he
§0nlinued to publish his hate newspaper until his arrest at the behest of the Tribunal
n 1997, The failure to disband media organizations in exile from Rwanda has
resulted in the continuation of a lethal propaganda system fueled by hate.

Militia Perpetrators: The Interahamwe

Extremist Hutus organized the Interahamwe (“those who attack t()gether"').
Wwhich largely carried out the genocide of 800,000 in Rwanda. By not dealing with
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organizations, international law fails to address the continuing misdeeds carried out
by these organizations. As noted above, the lives of the Nazi organizations ended
shortly after World War II. Three months before the Rwandan genocide began, the
UN Force Commander Roméo Dallaire sent a warning cable to his superiors.*’ The
UN Department of Peacekeeping Operations. headed by the future UN Secretary
General Kofi Annan, refused to grant Dallaire’s request to disarm and disband the
Interahamwe militia.** The life of the Interahamwe did not end at the termination
of Rwanda’s genocide. Not only did the Interahamwe recruit and launch attacks on
Rwanda from the UN refugee camps in the former Zaire, but also the Interahamwe
continues to operate today in the newly formed Democratic Republic of the Congo,
where six nations, including Rwanda, unti! recently, had troops engaged in warfare.
No court has ever branded the Interahamwe as a criminal organization.

Church Aiders and Abettors: Seventh Day Adventists

A strong case exists for considering extending the scope of responsibility for
genocide to religious organizations, such as the Seventh Day Adventist Church.
Pastor Elizaphan Ntakirutimana was president of the Adventist Church in the
province of Kibuye, with a population of about 30 percent Tutsis (compared to a
national population of 15 percent Tutsis) before the genocide. Few Kibuye Tutsis
survived the genocide.

The Catholic and Anglican churches expended considerable resources on trying
to contend with their role in Rwanda’s genocide. Ntakirutimana is the first religious
leader that the Tribunal has convicted.* The Rwanda Tribunal's individualistic
premises assured that they would not examine the role of Ntakirutimana's church.
The Catholic and Anglican churches have expended considerable resources in
trying to contend with the role of these churches in the genocide. The Seventh Day
Adventist Church like its Catholic and Anglican counterparts, at least, should face
inquiries into its role as an organization in the 1994 genocide.

An established religious organization has a radically different purpose than a
militia. However, justice must address the role of even presumably benign
organizations. Tutsis took refuge in Ntakirutimana’s church and hospital com-
pound not simply because of Ntakirutimana's authoritative assurances of safety
but also because the place of refuge was a church. Philip Gourevitch's book title,
We Wish to Inform vou that by Tomorrow My Familv and I will be Dead, proves
telling, for it contains the words of an appeal for safety from a minister lower in
the church hierarchy than his superior Ntakirutimana.*® Church members who
were not targeted also occupy a position with moral implications. As members
of these churches, people are no longer simply morally neutral members of a
presumably benign organization. The genocidal nature of the organization’s goals
and acts, committed at the behest of a leader of an organization, transforms
membership in that organization into a moral issue. The Seventh Day Adventist
Church at least the part of it operating in the Kibuve province in Rwanda, at some¢
point should have become a suspect criminal organization.
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An international tribunal’s successful indictment. guilt determination, and
sentencing of an established religious organization seem highly unlikely. Yet.
an indictment of an organization and its subdivisions issues a demand for
accountability from the organization. Perhaps there are better ways to address
these issues. At present, however, there are no other proposed or plausible
accountability mechanisms.

CONCLUSION

When international criminal law begins to focus on organizations. many things
begin to fall into place. The sheer enormity and unspeakable horror of genocide
become understandable once we accept that only organizations such as a state
have the means and power to carry out genocide. The idea of organizational
responsibility breaks the stranglehold that the idea of individual criminal guilt
has had on international criminal law. The intent element of international crimi-
nal law embeds in inner sanctums and policies of organizations and not within the
inner recesses of individual minds. Rather than ask how individuals can carry
out such horrendous hateful acts, international law needs to address how organi-
zations provide support and rationales for genocide. Organizations, through
regulations and laws, institutionalize an extremely sinister form of hate through
regulations, rulings, strategies. and laws. Organizations transform passionate
individual hatreds into sanctioned collective ones that can motivate genocide.
Only organizations could foment and sustain the sweeping judgments about
groups that nourish genocide. '

Further, the idea of organizational responsibility helps to resolve some lmporFant
historical disputes generated by Hannah Arendt’s Eichmann in Jerusalem. First,
critics charged that Arendt’s analysis of the trial lent itself to exonerating Eichmanp.
In response, we can now see that Arendt did not excuse Eichmann: she simp.ly. c.hd
not have the conceptual tools supplied by notions of organizational responmblllly.‘
In Arendt’s and our analysis, Eichmann stands guilty of genocide not becagse of
his criminal mind or despicable motives but because of his prominent role lq the
organizational structure that carried out the Holocaust. Second. critics comp]al.ned
about Arendt making judgments about the complicity of Jewish organizations
during the Holocaust. The Nazis established Jewish organizations called
Judenrats (Jewish Councils) and Aeltestenrats (Councils of Elders) throughoyt
their occupied territories. Each organization had its own history and operated in
peculiar circumstances. Some of these (the Lodz Judenrat) did aid thg Nazi
bmtality by providing lists and persuading mothers to relinquish their children.
Others (the Warsaw Judenrat) tried to resist Nazi demands for Jews to dep(?n
while still others (the Tuchin Judenrat) attempted armed resistance.'Even for
those Judenrats that fully cooperated, however, their lack of corporate l'n.tem and
motive clearly exonerated them from organizational criminal respop:%lbllny..

A focus on organizations lays a firm foundation for the future of 1Qternat1(>nal
criminal law. Overall, the idea of organizational criminal responsibility helps to
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make sense of: why international law should hold leaders responsible for crimes
they did not directly commit; why leaders should have greater responsibility for
the crimes than even those followers who carried out the criminal acts; why the
actors and non-actors from among the followers should share the responsibility;
and why organizations should bear criminal responsibility. Without the emphasis
on organizations, international criminal law will repeat the mistakes made in
Rwanda. perhaps becoming an accomplice through its omission in furthering
grave injustices.

The international community must address the terror that criminal organizations
continue to unleash in Central Africa. The statutes governing the Ad Hoc War
Crimes Tribunal for Rwanda could be amended to extend jurisdiction over
organizations. More realistically, policy analysts could discern politically effective
avenues in international relations for branding criminal organizations, such as the
Interahamwe, as rogue. These criminal organizations have better qualifications
for membership in the Axis of Evil than nation states do. While it might prove
difficult to rectify past gaps in implementing an international criminal justice
system, it is imperative that policy analysts and jurists do not repeat past
omissions. Minimally, efforts should be undertaken to give the ICC jurisdiction
over organizations.

Historians may choose to rebut our interpretation of the Nuremberg Tribunal.
Philosophers (by the nature of their discipline) will find flaws in the legally oriented
and philosophically thin analysis of responsibility that we have offered.
Undoubtedly, many scholars. jurists, activists, and policy-makers will dispute our
interpretation of the genocide in Rwanda and its aftermath in Central Africa.
Fortunately, a restorative justice approach does not entirely stand or fall on these
disputes. Further, the claims made in this study need not depend only on the weak
defense that at least the right questions have been asked. The failure to raise and
answer questions about criminal organizations within international relations has rel
atively few repercussions for most of us. However, it has enormous implications for
victims, past and future, of organized mass violence. Neo Nazi organizations prob-
ably have little prospects of having a global impact. and probably too much time
has elapsed to investigate the role of the Special Organization (Teskilati Mahsusa)
in the 1915 Armenian genocide. The Interahamwe, however, has already managed
to threaten world (or at least African) peace.

It seems only fitting to end with a paraphrase of Justice Robert Jackson's
arguments at Nuremberg:

It seems beyond controversy that to punish a few top leaders but to leave this web
of organized bodies in the midst of postwar society would be to foster the nucleus
of further group conflicts. These organizations are the carriers from this generation
to the next of the infection of aggressive and ruthless violence. The next organized
violence and the next genocides will be hatched in the nest of these organizations
as surely as we leave their membership with its prestige and influence undiminished
by condemnation and punishment.

Conclusion

International Justice and
Universal Morality

The film Calling the Ghosts chronicles the painful path that a judge and a lawyer
had to endure during and after the Bosnian war. These Bosnian Muslims suffered
unspeakable indignities while imprisoned in the Omarska concentration camp.
After .their release, the long-time friends do not talk about the terror they had
experienced—even to each other. The film traces their struggle to make the
personal political, to give public voice to private pain. When they realize how
many other women had suffered similar brutalities, they decide to lead a campaign
to brmg Omarska into full public view. They force their tormentors to answer
accusations of rape and other brutalities. In one recorded interview, the commander
of Omarska brushes aside the allegations noting that he would not have even
leaneq his bicycle against these women to say nothing of having sex with them.
Su’Pr{Slngly. Omarska’s rape victims did not seek revenge. Instead, these women
organize a movement to achieve justice. The film follows their journey from the
E;:vate corffe.ssions .at their kitchen tables to the public hearings before
€ Hague's international court, the Ad Hoc International Criminal Tribunal for
the Former Yugoslavia.
.‘S:L:lrr\;;vvors ot grave injustices typically sgek “sweet justice” rather than
M aC;3lng+e1. For example, a R'wundan Dlas.por.a group, led by Benjamin
“nothi,% ivUL u pursued Pasfor .Ellxaphzm l.\ltaklruflmana (whose name means
misgi(mg'n zvlgrcater than God ): former pfes@ent of the Seventh Day Adventist
e Hu;u gg.(?nero Complex in Rw‘anda s Kibuye prefecjlure. They had accused
Adventis ‘rglm‘ster as respons¥b1§ for t.he slaughtfer. Wlthln ‘hIS Sevemh Day
the [egtir-not .ur.ch. of 8.000 Tutsis. mcludlpg s.ome of thelr. relallyes‘ According to
fOrmérl an(;es‘ they gathered, Pastor Ntakirutimana and his physwnan son Gerar@.
COmp()u):]d ()lgtor ét the Mugonero Complex had lured ﬁeem.g Tutsis into tl}mr
April 1994 Oln(yh to summon the feared In.muhrum.re to Fxtermmale them. Betore
252,000, .Afl. ‘Lfye hfxd the hlghcst Tutsi populf'mon of any Rwandan pretectur.e
remaine - African Rights estimated that as of July 1994 only 7-8.000 Tutsis
in Kibuye.
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These survivors of Rwanda’s genocide did not plan protests against their enemies;
they did not engage in shouting matches with the murderers of their loved ones; they
did not wallow in their private grief and sorrow. Instead. like the unsung
heroes chronicled in Calling the Ghosts. they led a successtul campaign to have
Pastor Ntakirutimana brought before a court of law. After the genocide, Pastor
Ntakirutimana fled to Laredo, Texas to live with his son. Eliel, a cardiac anesthe-
siologist, and a naturalized American citizen who has lived in the United States since
1980. The Rwandan refugees resisted attempts to extradite Pastor Ntakirutimana
from the United States to Rwanda, where he would have faced an almost certain
death. Instead. with admirable dignity, these survivors sought justice before
Arusha’s international court, the Ad Hoc International Criminal Tribunal for
Rwanda. which did not have the death penalty and, more importantly, which had
fair procedures. US authorities arrested him on September 29, 1996. After awaiting
trial for fourteen months in the infirmary of the Webb County jail, US Magistrate
Marcel Notzon ordered Pastor Ntakirutimana's release.! He was rearrested on
February 26, 1998 in a case before Federal District Judge John Rainey.? After the
US Supreme Court denied his appeal, the US government transferred Pastor
Ntakirutimana to Arusha on March 31, 2000.* On February 21, 2003, the tribunal
found Pastor Ntakirutimana guilty of genocide and other crimes and, taking into
account his age, sentenced him to ten years in prison.?

Overall, the survivors from the Former Yugoslavia and Rwanda did not find any
psychological closure through their struggles for justice. Further, they did not finish
their legal journeys completely satisfied. However, neither psychological closure
nor plaintiff satisfaction should serve as the measures of success. The cases of
Omarska’s rape victims and Rwanda’s genocide survivors dramatize the critical
importance of the journey taken relative to the destination reached. These victims
and so many others like them admirably chose roads of justice and not necessarily
roads to justice. Their pioneering paths helped to build some of the first roads of
an interconnecting global justice system.

The road improvement process continues. The dirt roads of justice built by
previous victims are currently being paved with international codes, permanent
courts, and universal morality. International criminal codes form the base of these
road improvement projects. Criminal justice systems need criminal codes.
Societies decide what actions to criminalize. Of course. people seldom have an
opportunity to make decisions directly about their nation’s criminal code. Imagin¢
having the chance to formulate a nation’s criminal code that decriminalized
marijuana use and criminalized corporate abuse. A nation’s citizens do have
moments when they can change pieces of their country’s criminal code. To think
of creating a criminal code from the beginning seems beyond imagination-
However, as repeatedly emphasized in this book, global citizens now have a rar
opportunity to influence the direction of the on-going process of constructing a0
international criminal code.

When President George W. Bush unsigned the Rome Statute, which establiShed
the International Criminal Court, the United States excluded itself from the
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process of formulating an international criminal code at a time when it might help
US policy the most. Answers to some critical questions lie within formulations
of an international criminal code. How should we define terrorism? What crimes
did Saddam Hussein commit? Were the US actions in Afghanistan and Iraq
justified”? By uninviting itself to the code-creation table, the US government has
limited its options primarily to military ways of answering these questions.

The US government has had a schizophrenic relationship to international
treaties and codes. It has a dismal record on international treaties. The number of
international human rights treaties not ratified by the United States makes a long list.”
Most notoriously, the United States joined its close ally Somalia as the only
countries that have not ratified the International Convention on the Rights of the
Child. Perhaps. Somalia has an excuse in that it lacks a central government.

Despite the US government's lackluster performance in adopting international
human rights treaties. it has played a key role in formulating them. The 1998
Rome Statute aptly illustrates these conflicting tensions in US policy. Although the
United States joined a list of rogue states that refused to sign the Rome Treaty,
Fhe United States also played an instrumental role in creating the permanent
international criminal tribunal. In fact, it is probably fair to say that without the
official and unofficial role of the United States, the International Criminal Court
(ICC) would not exist as it does today. Still, considerable public pressure could
stimulate the United States to play a more central role in formulating international
laws, a role worthy of the leading superpower.

.Of course, the roads of justice need more than a foundation layer of laws.
Vl.ctims would not travel these roads without courts to interpret the laws, that is,
without a judiciary to inform the world's citizens what lies at the road's foundation.
The establishment of institutions designed to carry out procedures to adjudicate
grievances, resolve disputes. and rectify wrongs should have first priority in the
making of any governing structure. When people feel aggrieved. they need to know
that they can turn to an adjudicatory body that will hear and rule on their complaints.
From organizational formation to nation building. the role of adjudicatory
structures and devices is perilously undervalued. The likelihood of individuals
turning to harmful acts as a way of expressing their grievances increases astro-
nomically without the availability of courts and other adjudicatory institutions
designed to hear their claims.

The establishment of a permanent war crimes tribunal marks a stage of
ansiderab]e progress in international law. Overall, the Nuremberg trials have
W1thslood the charge of victor's justice. Although the plaintive cry of "Never
again!” proclaimed after the Holocaust seems naive in retrospect. Nuremberg
bequeathed the basic principles that the ad hoc tribunals have used to deal with
the mass slaughters in the Former Yugoslavia and Rwanda.® Even though hopes
for permanent peace seem to have vanished, the establishment of a permanent
non-military court represents a natural progression from the military tribunal at
N"remberg through the ad hoc civilian courts in Arusha and The Hague. While
Permanent peace may be a far-fetched hope, a distant dream. a global system of
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justice lies within reach. The newly formed ICC does not sit atop a hierarchy of
regional and national courts. The ICC does not review any lower court decisions; it
operates as a complement to national criminal law systems. However, by accepting
a permanent court, the international community has taken a critical step toward
the construction of a truly international judicial order.

Even if others do not share optimism about what the codification of international
criminal law and the institution of a permanent international criminal court portend
for international law, no one would sensibly deny that these developments with
laws and courts mark a considerable achievement. However, the most significant
achievement of all remains largely unnoticed. The stones and gravel of laws and
courts make a rough yet still usable road of justice. The international community
has begun to pave the road with universal morality. The international community has
reached a near consensus. Certain wrongs have become universal prohibitions,
and genocide lies at the center of those universal wrongs.

Given the central place that genocide holds in the international criminal code
and in a global ethics, we must have a clear and precise definition of it. To avoid
an array of conflicting claims where almost any egregious wrong could qualify as
genocide, we need to carefully limit the range of acts that constitute genocide.
Again, the strategy of finding something that almost everyone could agree on
proves beneficial. Mass killing serves as the obvious candidate as the central act
of genocide. An important lesson emerges from any attempt to specify the other
elements of the crime of genocide. National criminal law systems do not serve as
an optimal mode! for an international criminal law system. The intent and motive
elements of the crime of genocide are nothing like the intent and motive aspects
of the crime of murder. If we think of intent and motive as applying solely to
individuals as they do in national criminal law systems, we will seriously distort
the idea of genocide. A sole individual does not and cannot carry out genocide
in the way that an individual does and can commit murder. By seriously thinking
through the nature of genocide, we start to acknowledge the critical role that
organizations play in genocide. Individuals typically commit genocide within and
as part of organizations. Organizational policies and directives in international
criminal law play a parallel role to individual intent and motive in national criminal
law systems. The inclusion of organizations does not entail replacing the idea of
individual responsibility, which admittedly lies at the heart of the ICC, with somé
notion of corporate responsibility. It does mean that we should rethink the
dominant ways of thinking about responsibility and punishment in international
criminal law.

In short, jurists need to exercise considerably more creativity than they have in
the past. For example, the specific language of the Rome Statute gives the ICC
jurisdiction over only natural persons and not over groups or organizations. This
should challenge legal creativity rather than serve as a formidable obstacle. Asa
first step. consider that the US Constitution’s Bill of Rights applies primarily t0
persons, but the courts have managed to treat corporations as persons under the
Constitution. This does not imply an acceptance of the idea of corporation 5
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persons or the advocacy of complete interpretative flexibility. The example simply
shows that a legal code lives and changes.

By its nature, jurisprudence serves as an agent of change for law. Philosophy
of law tries to bring wisdom to bear on the law. This does not mean that philoso-
phers of law have any particular corner on the wisdom market. A philosophical
approach to law should become more widely practiced by all those concerned
with law. The jurisprudence of international criminal law is in a nascent state.
Jurists have just begun to reflect on the jurisprudence embedded in the decisions
of the ad hoc tribunals for the Former Yugoslavia and Rwanda. Jurisprudential
reflection does not need to await judicial decisions. Jurisprudence can serve as a
normative guide for future decisions of an international criminal court.

International jurists not only need to think outside the contines of national crim-
inal law systems, they also should challenge sacred distinctions such as the divide
between criminal and tort law. Imagine a system of punishment that combined
criminal punishment for leaders and participants with civil liability for members
of criminal organizations. These are not just idle speculations: they have real life
consequences. National criminal law systems want to get and keep individual
offenders off the streets. Similarly, international criminal law should have ways
to keep criminal organizations from ever functioning on any nation’s territory.

It may prove difficult if not impossible to stop hate in its early stages. Historians
have no conclusive answer to the hypothetical questions about when, what, and
how Hitler's rise to power could have been prevented. This does not mean that
future efforts to prevent hate are futile. One can make a strong case for the impor-
tance of minority protection. Efforts to protect disadvantaged and oppressed
groups take on a serious light when seen as part of a strategy to prevent genocide.
While the composition of future groups targeted for genocide remains somewhat
uncertain, past victim groups fit into a relatively small classification of group types.
The laws of genocide try to capture the historical lesson that teaches that it is
racial, ethnic, national, and religious groups that have been particularly vulnerable.
A study of past cases of genocide shows that among the vulnerable groups any
protective measure should be particularly focused on racial and ethnic groups.

However uncertain and debatable preventative and protective measures might
be, there is one policy that should be beyond dispute. The international community
should have the resolve to stop genocide soon before or immediately after it begins.
Further, whatever else international law does, it should have the wherewithal to
bring legal proceedings against the perpetrators. If we cannot move forward on
the crime of genocide, then we should succumb to hopelessness. Indeed, despair
is a choice not inevitability.



Appendix A

Articles of the International
Criminal Court

GENOCIDE
Article 6 (a) Genocide by Killing

1.
2.

The perpetrator killed one or more persons.
Such person or persons belonged to a particular national, ethnical, racial or religious
group.

. The perpetrator intended to destroy. in whole or in part, that national. ethnical, racial

or religious group, as such.

. The conduct took place in group in the conduct of a manifest pattern of similar

conduct directed against that group or was that could itself effect such destruction.

Article 6 (b) Genocide by Causing Serious
Bodily or Mental Harm

1.
2.

The perpetrator caused serious bodily or mental harm to one or more persons.
Such person or persons belonged to a particular national. ethnical, racial or religious
group.

. The perpetrator intended to destroy, in whole or in part, that national. ethnical, racial

or religious group, as such.

. The conduct took place in the context of a manifest pattern of similar conduct

directed against that group or was conduct that could itself effect such destruction.

Article 6 (c) Genocide by Deliberately Inflicting Condition of
Life Calculated to Bring about Physical Destruction

R
2.

The perpertrator inflicted certain condition of life upon one or more persons.
Such person or persons belonged to a particular national, ethnical. racial or religious
group.
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3

4.

5.

APPENDIX A

The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial
or religion group, as such.
The conditions of life were calculated to bring about the physical destruction of that
group, in whole or in part.
The conduct took place in the context of a manifest pattern of similar conduct
directed against that group or was conduct that could that itself effect such destruction.

Article 6 (d) Genocide by Imposing Measures
Intended to Prevent Births

1.

2

The perpetrator imposed certain measures upon one or more persons.

. Such person or persons belonged to a particular national, ethnical, racial or religious

group.
The perpetrator intended to destroy, in whole or in part, that national, ethnical, racial
or religious group, as such.

The measures imposed were intended to prevent births within that group.

. The conduct took place in the context of a manifest pattern of similar conduct

directed against that group or was conduct that could itself effect such destruction.

Article 6 (e) Genocide by Forcibly Transferring Children

. The perpetrator forcibly transterred one or more persons.

. Such person or persons belonged to a particular national, ethnical. racial or religious

group.

. The perpetrator intended to destroy, in whole or in part, that national. ethnical. racial

or religious group, as such.

4. The transfer was from that group to another group.

5. The person or persons were under the age of 18 years.

The perpetrator knew, or should have known, that the person or persons were under
the age of 18 years.

The conduct took place in the context of a manifest pattern of similar conduct
directed against that group or was conduct that could itself effect such destruction.

Appendix B

Articles of the International
Criminal Court

CRIME AGAINST HUMANITY
Article 7 (1) (a) Crime Against Humanity of Murder

1.
2.

The perpetrator killed one or more persons.
The conduct was committed as part of a widespread or systematic attack directed
against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct to be part

of a widespread or systematic attack against a civilian population.

Article 7 (1) (b) Crime Against Humanity of Extermination

1.

The perpetrator killed one or more person. including by inflicting conditions of life
calculated to bring about the destruction of part of a population.

. The conduct constituted. or took place as part of. a mass Killing of members of

a civilian population.

. The conduct was committed as part of a widespread or systematic attack directed

against a civilian population.

. The perpetrator knew that the conduct was part of or intended the conduct to be part

of a widespread or systematic attack directed against a civilian population.

Article 7 (1) (c) Crime Against Humanity of Enslavement

B

. The conduct was committed as part of a widespread systematic att

The perpetrator exercised any or all of the powers attaching to the right of ownership
over one or more persons, such as by purchasing. selling. lending or bartering such
a person or persons, or by imposing on them a similar deprivation of liberty.

ack directed

against a civilian population.

. The perpetrator knew that the condut was part of or intended the conduct to be part

of a widespread or systematic attack directed against a civilian population.
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Genocides: Comparative Cases:
Actual and Purported Phases of Institutionalizations
of Group Hatred

A. GENOCIDES BY RANK?

1. Holocaust (1939-1945) Designation Discrimination Brutalization
a. Jews —
b . Third Reich Jews YES YES YES
. Gypsies Bosnian Muslims NO No YES
2. Tutsis (1994) Albanian Kosovars No Yes Yes
3. Armenians (1915) Rwandan Tutsis Yes Yes YES
4. Cambodians (1975-1979)? Note
5. Hereroes (1904) Capitalizations indicate strong cases: affirmative or negative, of embedded hatreds in the respective
6. Bosnians (1992-1995) phases.

B. NON-GENOCIDES: GROUPS (PERPETRATORS)?

Native Americans (Colonialists)
Central Africans (Belgium)

Peasants (USSR)

Male Homosexuals (Nazis)

Albanian Kosovars (Yugoslavia/Serbia)
Hutus (Burundi, Rwanda, Congo)

C. NON-GENOCIDES: ACTIONS?

Non-Killing Genocide Acts
Destruction of a Culture
Destruction of a Group
Ethnic Cleansing
Systematic Rape

Abortion

Democide
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165 n.11. See also Jews; Jews
and Holocaust

European Jews, phases of institutionalized
hatred: brutalization, 90-91;
designation, 86—87; discrimination,
88-89. See also Institutionalized hatred

Euthanasia, 97, 166 n.3
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passim. 115; of ethnic groups, 113;
group humiliation, in comparison, 90,
112; of groups, 79, 83-84, 98, 101,
groups, in general, 79, 83-84, 98, 101,
of national groups, 106; partial, 38;
of political groups, 118; of racial
groups, 110; of religious groups, 103-5.
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110. 155, 165 n.1. See also Albanian
Kosovars: Bosnian Muslims: European
Jews: Genocide motive: Group:
designations. discrimination:
Institutionalized hatred.
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national, 105-8; racial, 110-14;
religious, 103-5. See also Rwandan
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Jews: Mentally defective; Poles

Holocaust survivors, 1-2, 87

Homosexuals, as Holocaust victims, 22,
97. 154

Humanitarian intervention, 91,
92,160 n.6
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Immorality. 136. See also Morality

implicit. See Intent. inferred

Inciters. of genocide. in Rwanda. 78, 130.
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134. 148. 164 inferred. 67; special, 66,
82.165n.2
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(ICRC). See Red Cross

International Court of Justice (1C))
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Municipal law. See National law

Murder, 3, 33, 35, 36, 44, 55, 63, 134,
crimes against humanity and, 153;
elements of crime of, 34-35, 63;
genocide and, 34, 36, 72, 79, 92; intent
to, 36; motive for, 81, 83, 92, 148,
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defined, 115-16. See also Cambodian
genocide: Victim groups: genocide,
Pol Pot

Muslims, 31, 32, 65, 82 passim, 87,
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See also Rape of Nanking

Rape of Nanking. 56-58, 59, 171 n.22
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Cambodian Buddhists; Ethnic groups;
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Southern Poverty Law Center. 124

Sovereign. the, 20

Sovereign immunity. 92

Sovereignty. 17. 20-21

Soviet famine. 84-85, 117: case study of.
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Tribunal. Nuremberg Tribunal; Rwandan
Tribunal

Tort law, 132, 135-36, 149

Treaties, 16-23 passim, 28, 38, 44,
51,147

Tribunals. 5. 16, 20-23, 28, 30, 33, 38-39,
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UK. See United Kingdom

Ukrainians, 108-9, 117
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Eastern Khmers: Enemies. Pol Pot,
Muslim Chams: Vietnamese
Cambodians

Victim groups. Stalin. See Enemics. Stalin;

Kulaks: Peasants: Ukrainians
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